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‘ANSWERS FOR NEW HAMPSHIBE. 


[By Cuartes B. Goopricu. | 


Question 1. Are aliens permitted, in your State, to hold real estate ? 

Answer. Any alien, resident in this State, may take, purchase, 
hold, convey or devise any real estate, and the same may descend in 
the same manner asif he was a native citizen. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote ? 

A. Six months in the State, and three months in the town in which 
he proposes to vote. 

Q. 3. Is the age of majority the same for males and females, and 
what ts it? 


A. It is the same, and is twenty-one years. The age of consent. 


in the marriage contract, is twelve in females and fourteen jn males, 

Q. 4. What are the requisites of a valid marriage ? 

A. Intention must be published on three several public meeting 
days, in the respective towns where the parties dwell, by the Clerks 
of such towns. If there be no Clerk, such publishment shall be made 
in some town next adjoining. The Town Clerk shall give a certifi- 
cate under his hand, of the fact of publishment, which must be pro- 
duced to the magistrate or minister, who is to marry the parties, 
This provision does not extend to Friends or Quakers, who may 
solemnize marriage in theirown way. ‘They are requested to keep 
a record of marriages had among them. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? | 

A. Divorces can only be granted by the Superior Court of Judi- 
cature, within and for the county where the parties, or one of them, 
lives. Causes: impotency, adultery, extreme cruelty, conviction of 
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crime and actual imprisonment in the State Prison; when either party 
shall so treat the other as seriously to injure health, or endanger rea- 
son, or has been absent three years, and not heard from; is an habi- 
tual drunkard, and has so been for three years together; or shall join 
any religious society which professes to believe the relation of hus- 
band and wife unlawful, and refuse to cohabit for the space of three 
years. The wife may have a divorce when her husband willingly 
absents himself for three years, without making any provision for her 
support—when either party, without cause, and against the consent 
of the other, shall abandon such other, and refuse for three years to 
cohabit. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A. There is no statute provision in relation to foreign corporations. 
Such corporations may bring suits; and if property is found in the 
State, may undoubtedly be sued. The Clerk or Cashier of a domestic 
corporation, must be an inhabitant of the State. 

Q. 7. Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. None. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. The legal rate is six per cent. Parties may stipulate for less. 
Every person who receives more, shall forfeit three times the sum so 
received in excess. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. Females are not liable to arrest or imprisonment for debt. No 
person can be arrested on writ or execution founded on a contract 
made after the Ist of March, 1841, unless plaintiff, or some one in his 
behalf, make oath to a debt exceeding $13.33, that defendant con- 
ceals his property so that no attachment or levy can be made, and 
that there is good reason to believe he is about to leave the State to 
avoid payment of his debts. Upon debts prior to Ist March, 1841, 
any person (except females) may be arrested upon mesne process or 
execution, at the pleasure of the creditor. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? 

A. None. 

Q. 11. What are the damages on protested bills of exchange? 

A. No statute on the subject. 
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Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. Any persons may voluntarily associate to organize a Mutual In- 
surance Company, and have the powers of a corporation. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. No. 

Q. 14. Have you an aitachment law, and what are its leading fea- 
tures ? 

Any person who commences a suit by mesne process, may attach de- 
fendant’s property real and personal, which attachment constitutes a 
lien or security, and continues 30 days after judgment for plaintiff, 
where plaintiff obtains judgment, to respond to such judgment as he 
may recover. When real estate is attached on writ, a copy thereof and 
of the officer’s return, attested by him, must be left with the town 
Clerk, where the land is, which constitutes the attachment. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
lands in your State, and will a deed made elsewhere, without these requi- 
sites, be good ? 

A. Every deed or conveyance of real estate shall be signed and 
sealed by the grantor, attested by two witnesses, acknowledged be- 
fore a Justice of the Peace, Notary Public, or Commissioner, or be- 
fore a Minister or Consul of the United States in a foreign country, 
and recorded in the registry of deeds in the county where the land 
is. Acknowledgment before a Notary Public, or Justice of the 
Peace without the State, is equally good. 

Q. 16. Please answer a similar question with respect to a will. 

A. A sound mind, twenty-one years of age: the will must also be 
signed and sealed by the testator, or by some person in his presence, 
and by his direction, and attested by three witnesses. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians, to act in your State in relation to property situated there ? 

A. Foreign executors, administrators, and guardians, cannot act 
without obtaining confirmatory and ancillary probate, &c. in this 
State. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorneys’ fees ? 

A. Good moral character—no study or knowledge considered ne- 
cessary. Fees are regulated by law. 
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Circuit Court of the United States, District of Ohio. 
July Term, 1845. 


Lesser or Miner v. McLean, AssIcnee. 


[Rerortep sy Jupee McLean. | 


To constitute a legal and valid title to land sold for taxes, the claimant must show 
that all the substantial requisites of the law have been complied with. 

The County Treasurer and Collector must return under oath the delinquent lands, to 
the County Auditor, or there can be no forfeiture of such lands for non-payment 
of taxes. 

The County Auditor is required to make a record of such return, which record can- 
not be altered by parol evidence. 

Nor is a transcript from the Auditor, essentially differing from the record, admissible 
as evidence. 


OPINION OF THE COURT, BY McLEAN, J. 


Tus ejectment is brought to recover lot 240 in Columbus, which 
is claimed by the plaintiff under a tax title. 

Several transcripts from the County Auditor and Auditor of State, 
were given in evidence, showing the tax charged on the above lot for 
the years 1841 and 1842; the returns of the same as delinquent, and 
afterwards as forfeited to the State, with the penalty and interest 
charged, and also the sale of the lot by the State, and the deed 
given to the purchaser. A deed from the purchaser to the lessor of 
the plaintiff was also in evidence. 

The defendant, as assignee of Nehemiah Gregory, the late owner 
of the lot, a bankrupt, raised several objections to the title, some of 
which will be now considered. And first, it is objected that the de- 
Jinquent list of 1841 was not signed and sworn to by the County 
Treasurer as required by the statute. 

By the act of the 23d March, 1840, the County Auditor is required, 
between the Ist Monday in June and the 15th day of August, in 
each year, to make out a duplicate of the taxes assessed in his County, 
in the manner therein prescribed. This duplicate he is required to 
deliver to the County Treasurer, who is collector of the tax. The 
27th section of the same act requires the Auditor to “ take from the 
duplicate, after the period for collection has elapsed, previously put 
into the hands of the Treasurer for collection, a list of all such taxes, 
as such Treasurer shall have been unable to co!lect, therein de- 
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scribing the property on which such delinquent taxes are charged, as 
the same are described in such duplicate, and shall note thereon, in a 
marginal column, the several reasons assigned by such Treasurer, 
why such taxes could not be collected; and such list shall be signed 
by the Treasurer, who shall testify to the correctness thereof, under 
oath or affirmation, to be administered by the Anditor.” 

The original record, kept by the County Auditor, being produced 
in evidence, shows neither the signing, it is alleged, nor the oath 
which is required. In the record there is a “return of taxes delin- 
quent for the county of Franklin, for the year 1841,” including taxes 
on both real and personal property. Then follows a statement of a 
settlement between the County Auditor and Treasurer, required by 
the above section, to which is affixed the following: “I, William 
Long, Treasurer and Collector of taxes for Franklin County, do 
solemnly swear that the foregoing list of delinquencies, to the best of 
my knowledge and belief, are truly stated, and that the reason for 
returning such taxes delinquent, as stated therein, do, as I verily be- 
lieve, truly exist.” Signed “ William Long, Treasurer and Collector 
for Franklin County.” 

This is clearly neither an oath nor an affirmation, as required by 
the statute. It is merely the certificate of the Treasurer and Col- 
lector—no oath having in fact been administered, as appears from 
the record: the formal words, “I do solemnly swear,” introduced into 
the certificate, are without effect. ‘The signature, I think, may be 
considered as a signing within the statute. The objection that the 
settlement intervenes between the signature and the “list of delin- 
quencies,” seems to have but little force. 

A transcript from the County Auditor, of the above duplicate, con- 
tains the oath of the Treasurer of the County, as required by the 
statute. But, in this respect, the transcript cannot be received as 
evidence, as it differs from the record. The County Auditor is re- 
quired to make a record of the return of the delinquent lands, by the 
Treasurer and Collector of the County, and this record, or a certified 
copy of it only, is evidence. Parol evidence is not admissible, to 
supply a defect in the record. This well established rule can admit 
of no relaxation. 

Was the oath of the County Treasurer and Collector, to the return 
of delineuent lands, essential to the validity of the tax title? In 
Lessee of Harmon v. Stockwell, 9 Ohio 93, the Court say: “The 
statute, 2 Chase 1106, § 30, requires in terms, that the list of delin- 
quent lands returned to the County Auditor, during the years 1821, 
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1822, and 1823, shall be attested by such Collector on oath.” The 
oath in that case not having been administered by proper authority, 
the Court held,“ that the return of the Collector was not under the 
securities and sanction which the law required; and that the omission 
was fatal to a title held under such strict principles as a tax sale;” 
and in Lessee of Thompson y. Gotham, 9 Ohio, 175, the Court said: 
“In order to sustain a title under a sale for taxes, it is not sufficient 
to produce the Collector’s deed: there must be evidence to show that 
the tax has been levied, that the steps required by law to authorize a 
sale, have been taken, and that the person making the deed had 
power to make it.” 

In the case of Winder v. Sterling, 7 Ohio, 192, the Collector re- 
turned the delinquent list in the same manner as the Collector in the 
case under consideration; and that return was sustained by the 
Court, on the ground that the Legislature had prescribed the form 
which had been literally followed up by the Collector. That form 
was prescribed by the act of 1825, which was repealed long before 
the return now in question was made. I should be inclined to think, 
however, if the act of 1825 were still in force, that an oath was ne- 
cessary. The form of the oath was given in that act, and because 
the name of the officer who was to administer the oath, is not stated 
in the form, the Court ruled that no oath was necessary—in other 
words, that the form, and not the substance, was all the Legislature 
required. 

The act requiring the oath or affirmation of the Treasurer and 
Collector, now in force, is substantially the same as the act under 
which the decision above cited, of Harmon v. Stockwell, was made, 
Of course that decision must rule the present case. 

Whether a greater degree of strictness of procedure is required, 
before the forfeiture of lands, than afterwards, need not be deci- 
ded in this case. Until the land forfeited by the State shall be 
sold, the owner has a right to redeem it: the right, therefore, vested 
in the State, is not absolute. 

Several other grounds were assumed in the defence; but as the 
above point is decisive as to this suit, it is not necessary now to de- 
cide the other objections to the title. 

As to the objection that the duplicates, made out at the Auditor of 
State’s Office, for the County Auditor, do not appear to have been 
certified, I doubt whether it is sustainable. 'Whenever an officer is 
specially required to certify, his certificate is essential to the validity 
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of the document. But, in cases where he is not so required, his cer- 
tificate may not be necessary. 

Where the signature of the Auditor of State is necessary, I doubt 
whether it can be affixed by a deputy. In the absence of the Audi- 
tor, the chief Clerk is expressly authorized to act, by the statute; 
but this provision is limited to the person who holds the office of 
chief Clerk. 


Judgment of not guilty. 
H. Sransery for plaintiff; N. H. Swayne for defendant. 





Court of Common Pleas, Summit County, Ohio—-May Term, 1845. 
Tue Srare or Onto vs. Dan R. Crark, et als. 


[Rerorrep sy Lucius V. Brerce.] 


After conviction and sentence to the Penitentiary, by the Court of Common Pleas, 
the Supreme Court have no right to admit the convict to bail on the allowance of 
a writ of error. 


If a Judge of the Supreme Court, on allowing a writ of error, direct the Clerk of 
the Supreme Court to take a recognizance for the appearance of a Penitentiary 
convict before said Court, and to abide its judgments, such recognizance is void. 


At the May term of the Court of Common Pleas of Summit 
County, 1843, Dan R. Clark was convicted of grand larceny, and 
sentenced to the Penitentiary for three years. 

On the 12th of June, 1843, he applied to Judge Wood, of the Su- 
preme Court, for a writ of error, which was allowed, and made re- 
turnable before the Supreme Court, next to be holden in said county. 
The Judge ordered the execution of the sentence suspended, and di- 
rected the Clerk of the Supreme Court of said County to admit said 
Clark to bail, on his entering into a recognizance, with sufficient 
sureties, to the satisfaction of the Clerk of the Supreme Court afore- 
said, in the sum of $1000. 

On the 13th of June, 1843, the defendants entered into a recogni- 
zance, before said Clerk, conditioned that said Clark should prosecute 
his writ of error to effect, or surrender himself to the custody of the 
Sheriff of said County, in case such judgment and sentence should 
n othe reversed. 
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At the September term of the Supreme Court, 1843, the judgment 
and sentence of the Court of Common Pleas were in all things 
affirmed; but Clark did not appear, nor did he surrender himself to 
the custody of the Sheriff. 

This suit was instituted on the bond, and the defendants demurred 
generally. 

Messrs. SpaLpinc, Humpurey, and Brerce, counsel for defendants, 
in support of the demurrer, contended that bail could not be taken 
at common law, where the criminal was flagrante delicto, or convict, 
and cited Jacobs’ Law Dictionary. “ Maner—those taken with the 
maner, or having the stolen thing on them, are excluded by the 
statute of Westminster from the benefit of a replevin. 2 Hawk. P. 
C. 98. 

“The common practice, and allowed general rule is, that bail is 
only then proper when it stands indifferent whether the party were 


a 


guilty or innocent.” Jb, 

“ The intendment of the law, in bail, is quod stat indifferenter, whe- 
ther he be guilty or no: but when he is convicted by verdict, or con- 
fession, then he must be deemed, in law, to be guilty of the felony, 
and therefore is not bailable at all.” 2 Coke Inst. 188; 4, 178. 

“ Bail is guod stat indifferenter, and not when the offence is open and 
manifest.”’ 2 Inst. 189. 

They contended, secondly, that if the Supreme Court had no au- 
thority to take such a bond, it was void, and cited 3 Mar.621: “A 
bond given to an officer in consideration of an act that he has no legal 
authority to do, is void.” 

« A bond given for a prisoner’s return to custody, after being un- 
lawfully permitted to go at large, is void.” Fansher v. Hant, 1 
South. 319; 11 Mass. 16. | 

s¢ A bond, executed by an officer, when he has no authority, is void.” 
15 John. 256. 

“The Hustings Court, of Williamsburgh, Virginia, without any 
legal authority, appointed a collector of taxes, and took from him a 
bond, with securities for the due collection,” &c. The bond was ad- 
judged to be void. 1 Leigh, 485. 

“If the Sheriff take an obligation of a prisoner for his appearance 
in a case where he is not bailable by the statute, and let him go free, 
the bond is void.” 1 Shep. Touch, 374 

“ A bond taken by an officer, not required by law to take a bond, 
is void, and no action can be maintained on it.” 2 Am. Law Jour. 
80; Am. C. Law, 389. 

They contended, thirdly, that the bond is void, if not authorized by 
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statute, as the Courts have no common Jaw crimihal jurisdiction in 
Ohio; and even if the Courts of Ohio had common law jurisdiction, 
they had no authority to bail after conviction and sentence, as all the 
cases of bail, after conviction, were exceptions to the common law, 
and not common law itself. In the case of the State of Ohio v. 
Willis, in this county, Judge Wood allowed a writ of error, but re- 
fused to admit to bail. Mr. Bierce, of counsel for Willis, then ap- 
plied to Judges Lane and Birchard, sitting in Stark county, who also 
refused—Judge Birchard remarking, that the same point had been 
made before the Supreme Court of the United States, and the power 
to bail, after conviction, denied. 

Mr. Orts, Prosecuting Attorney, contended that the whole policy 
of our government and laws, was to secure the liberty of every 
subject, except his restraint was imposed as punishment, and not to 
secure his appearance; and cited the 12th section of the 8th artr 
cle of the Constitution, which declares, that all persons shall be bail- 
able, by sufficient securities, unless for capital offences, when the 
the proof is evident, or the presumption great. Swan’s stat. 38. 

The 8th section of the habeas corpus act declares that accessories 
before the fact, to capital felonies, shall not be bailed. Swan’s stat. 
435. 

In all other cases, relative to bail in criminal cases, the usages and 
principles of the common law will prevail, unless the statutes of this 
State shall control or modify such usages and principles: Our Courts 
have always adhered to them, unless they were opposed to our cir- 
cumstances, state of society, or form of government. 

That the Supreme Court, or any one or more of the Judges thereof, 
having a control over all inferior Courts, have the the same powers, 
in relation to bail in criminal cases, as the King’s Bench in England 
have, unless their authority is sustained by the Constitution, or some 
statutory enactment. 

In the case of Tayloe, 5 Cow. 39, it was held, that the Supreme 
Court of New York had the same powers in relation to bail as the 
King’s Bench, and might let persons, charged with criminal offences, 
to bail in all cases whatsoever.” 

The King’s Bench may take Bail before and after conviction, in 
cases of felony, or after process of outlawry, which is the same as con- 
viction, 2 Hawk. P. C. 113. So may the Justices of gaol delivery, 
after conviction, in certain cases of felony. 2 Hale P. C. 106; 1 
Bac. Ab. 489; State v. Ward, 2 Hawk. Rep. 443; 3 Hill, 674. 

The question whether bail shall be taken or not, is, in all cases of 


Von. III. 2 























10 Ohio v. Clark. 


felony, purely judicial. The statutes, in giving power to bail, create 
no ministerial duty, and impose no obligation beyond what rests upon 
any Judge in the exercise of his powers as such, It isa matter rest- 
ing in the sound discretion of the Court; and whenever the Court 
have exercised this discretion, it cannot be called in question by any 
other Court. 3 Hill, 673; 10 Wend. 464. 

The law upon which the writ of error was allowed in this case, 
is contained in Swan’s stat. 731. ‘The 3d sec. provides, that in all 
cases of conviction, where the punishment shall be capital, or impri- 
sonment in the Penitentiary, the Court, Judge, or Judges, allowing 
the writ of error, may order the same returnable forthwith, or before 
the Court in Bank, and shall also order a suspension of the execution 
of the sentence. 

The next section provides, that in cases not provided for in the 
previous sections, execution of the sentence shall not be suspended, 
unless the defendant enter into a recognizance. 

The Constitution, and authorities cited, take from the Court the 
power to receive bail under the third section, in cases punished capi- 
tally, but not so as to cases punished by imprisonment in the Peniten- 
tiary. 

While the execution of the sentence is suspended, for the purpose 
of determining the question raised on the writ of error, the security, 
and not the punishment of the criminal, is the object of the law. 
He may therefore be let to bail, if his final appearance is thereby se- 
cured, and such an act does not contravene either the letter, spirit, or 
policy of this law. The order in this case, admitting to bail, was the 
act of a Judge, having power over the subject matter, and whether 
he exercised his power discreetly or not, cannot be enquired into by 
this Court. 

The case of Morris vy. Marcy, 4 O. Rep. 83, is almost, if not alto- 
gether directly in point, so far as it regards the powers and principles 
involved. See also 10 Wend. 464. 

The cases cited by defendant’s counsel, lie without the true ques- 
tion involved in this case: but I can easily show the grounds why the 
bonds referred to by them were void. 

The first case is a bond given for ease and favor, which is void by 
the common law—which is founded on an English statute in force 
before the settlement of this country. 5 Mass. 314. So also the se- 
cond case. 

The third case is where the writ was so far functus officio, that the 
second arrest upon the same writ was illegal, and the bond taken, by 
color of office, void. 
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The fourth is where the appointment was invalid, as being made 
by those who had no authority in the premises. 

The fifth is when the bond is made void by the statute 23 Hen. 
6. c. 10. § 5. 

In relation to the sixth case, no facts are stated, and no reasons 
given. 

Without specifying the points decided, the following authorities 
support the following position, namely, that in suits upon bonds, the 
plaintiff is entitled to recover where there has been no performance, 
and no excuse for nonperformance, unless the bond is contrary to 
the general rule and policy of the law, malum in se, or unlawful by 
statute. Hurlstone on Bonds, 13 & 56; 1 Black. 358;510 O. Rep. 
51; 1 O. Rep. 271; 5 Mass. 314; '7 Mass. 98; 2 Am. C. L. 388, § 7. 

In the case of Ohio v. Kendall, in Cuyahoga County, Kendall was 
convicted and sentenced to the Penitentiary. A writ of error was 
allowed by Judge Lane, returnable to the Supreme Court in that 
County, and Kendall let to bail as in this case. This case shows the 
concurring opinions of Judges Lane and Wood, of our Supreme Court, 
upon the question before the Court. 


By tue Court. The question before us is not only a difficult, but 
a delicate one. The construction of our Courts is such, that the Su- 
preme Court is frequently called on to pass upon our proceedings, 
and in cases of this kind we are called upon to pass upon the legality 
of the acts of the members of that Court. The issue made by the 
demurrer in this case, compels us to do so; and, however delicate the 
task, it is one from which we cannot shrink. 

The idea that first suggests itself, in this investigation, is, “ by 
what statute, or known proceeding was this bond taken?” for it is 
against all our received notions of the law and the policy of punish- 
ment, that a culprit, or Penitentiary convict, should go at large while 
he is serving his time in the Penitentiary, if the judgment of the Com- 
mon Pleas is aftirmed—as it was in this case. 

To solve this question, we must inquire, “ where did the Supreme 
Court first acquire any power in criminal cases?” The fourth section 
of the third article of the Constitution of this State, says, “ the 
Judges of the Supreme Court, and of the Courts of Common Pleas, 
shall have complete criminal jurisdiction in such cases and in such 
manner as may be pointed out by law”—evidently meaning statute, 
and not common law. 

The Supreme Court of this State, then, have no criminal juris- 
diction, except such as is pointed out by statute. ‘They have no 
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common law jurisdiction; and we have only to look at the statute to 
ascertain their whole power. If the statute confers upon them the 
power to take this bond, it is valid; if not, it is void. 

What power, then, does the statute give to the Judges of the Su- 
preme Court? It confers upon them the same power as have the 
Judges of the Court of Common Pleas, in allowing writs of habeas 
corpus, and in trials for murder. In no other case had the Judges of 
the Supreme Court any criminal jurisdiction, until the statute of 
March 7, 1831, allowing writs of error in criminal cases. This act 
conferred upon the Supreme Court additional powers. If they pos- 
sessed common law powers, this statute was superfluous; for the 
power conferred by this statute, of allowing writs of error, would 
have been inherent in them by the common law. | 

This statute gives the Supreme Court, or any Judge thereof, 
power, on good cause shown, to allow writs of error, The third 
section provides, that, “in all cases of conviction, where the punish- 
ment shall be capital, or by imprisonment in the Penitentiary, the 
Court, Judge, or Judges, allowing such writ of error, may order the 
same to be made returnable forthwith before said Supreme Court, 
wherever they may be sitting; or before said Supreme Court at their 
next session in Bank, and shall also order a suspension of the execu- 
tion of the sentence.” 

So far, then, as this statute relates to” conviction when the punish- 
ment is capital, or by imprisonment in the Penitentiary, it confers no 
power on the Supreme Court, or any Judge thereof, to admit to bail. 

The fourth section provides, that, “in all other cases, not provided 
for by the second or third sections of this act, the Court, or Judge, al- 
lowing such writ of error, may order a saspension of the execution 
of the sentence upon the defendant, upon his or her entering into a 
recognizance, before the Clerk of the Court of Common Pleas where 
such cause was tried, with at least two good and sufficient securities, 
to be approved by said Clerk, in such sum as shall be specified in the 
order of the Court, or Judge, allowing such writ of error.” 

What authority have the Legislature given the Supreme Court by 
this statute? ‘To allow writs of error, and suspend the execution of 
the sentence in all cases, and on conviction for offences, the punish- 
ment of which is less than capital, or confinement in the Peniten- 
tiary, they may order a suspension of the sentence, upon the de- 
fendant’s “ entering into a recognizance, before the Clerk of the Court 
of Common Pleas where such cause was tried.” Granting this power 
fo the Judges in cases where the punishment is not capital, nor im- 
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prisonment in the Penitentiary, clearly implies that it is not granted 
in other cases. 

Have the Supreme Court, then, or any Judge thereof, any power 
to take bail after conviction, in cases other than those specified in the 
statute? It is contended by the plaintiff’s counsel that ihis power is 
implied. We think not. The Constitution takes from them all power 
in criminal cases, except what is “ pointed out” by statute. Nothing 
is left to be taken by implication. 

But this bond is clearly bad in another respect. The statute al- 
lowing writs of error, provides, that the recognizance taken in cases 
where the punishment is less than capital, or confinement in the Peni- 
tentiary, “shall be entered into before the Clerk of the Court of Com- 
mon Pleas where said cause was tried.” The order of the Judge, al- 
lowing the writ in this case, was that the defendant should enter into 
a recognizance before the Clerk of the Supreme Court; and this bond 
was taken by him, which is an act nowhere authorized by the statute 
in criminal cases. 

The Judge, ordering the bond to be taken by the Clerk of the 
Supreme Court, shows that he supposed, from their general powers, 
they had a general discretion to bail in all cases. If they have that 
general discretion, it is a judicial act, and this Court have no right 
to review it. But have they the power, is the question—not whether 
they have improperly exercised it. 

I have endeavored to show, that the law authorizing the Supreme 
Court to allow writs of error, gives no such power, but negatives the 
idea that they possess it. How do the Courts in England, and in those 
States that claim to have that transcendent power, operate on the 
subject? It.is by the habeas corpus act: and, if any doubt could re- 
main with regard to this bond, it is removed by a reference to that 
act. The first section of that act provides, that “if any person, ex- 
cept persons convicted of some crime or offence, for which they stand 
committed, or persons committed for treason or felony, the punish- 
ment whereof is capital, plainly and specially expressed in the 
warrant of commitment, shall be confined in jail,” and shall make 
application to any one of the Judges of the Supreme Court, or Pre- 
sident, or Associate Judges of the Courts of Common Pleas, he shall 
issue a writ of habeas corpus. 

If persons, after conviction, are bailable, why is the power to issue 
a writ of habeas corpus, for the purpose of bailing them, excepted in 
this statute? To grant to them the power to bail persons convicted 
of crime, and withhold from them the power to issue a habeas corpus, 








s 
: 


Se a abe 


ea Eee ee Oe 


ag Bi ie 











a 








14 Ohio v. Clark. 


to bring such convict before them to be bailed, involves an absurdity, 
of which we cannot believe the Legislature guilty. 

If any doubt were still to remain, we might reason from principles 
of policy against this general power of unlimited discretion being 
given to any judicial tribunal; and hence we believe it to be excluded 
by our laws. 

To warrant bail, it is said “the guilt or innocence of the prisoner 
must be indifferent,” or hang in equal scales. Who holds the scales? 
If held by the law, the scales willever be even; if by the Judge, dif- 
ferent opinions may prevail at different times upon the same circum- 
stances, and the scales of justice vary as often as there is a change of 
Judges. 

But we are referred to the celebrated case of exparte Payloe, 5 
Cow. 39, where it is said, “ the Supreme Court have the same powers 
in relation to bail as the English King’s Bench, and may let persons 
charged with criminal offences to bail in all cases whatsoever.” 

The King’s Bench in England, and the Supreme Court of New 
York, have common law jurisdiction in criminal cases; and if our Su- 
preme Court possessed that power, we should feel bound by the de- 
cision. But, although with those transcendent powers, they have the 
right to let to bail in all cases, it is never exercised except under ex- 
tenuating circumstances, to save life; and to obviate the necessity 
of a resort to the exercise of this power in this State for that pur- 
pose, the Executive is vested with pardoning powers. Indeed, it is 
laid down in this very case,in which the power to bail in all cases 
whatsoever is claimed, that, “if there is no reasonable doubt of the guilt 
of a prisoner, charged with committing a felony, he ought not to be 
bailed even by the Supreme Court.” In New York, then, even with 
the power of the King’s Bench and common law jurisdiction, the 
power to bail is never exercised in cases of felony, when there is 
«no reasonable doubt of the guilt of the prisoner,” and of course 
not after conviction and sentence. 

In the case relied upon by the plaintiff’s counsel, 4 O. Rep. 85, 
the Court expressly recognize the doctrine laid down in 2 Coke 
Inst. 186, that “the accused might be bailed until convicted of the of- 
fence.” We cannot, therefore, see that the decision can aid the 
plaintiff. As soon as we admit that our whole criminal jurisdiction 
is limited to the statute, we concede away the power to take this 
bond. We have no such power given by statute; and having no 
common law criminal jurisdiction, we must hold that this bond was 
taken without authority, and is therefore void. 

The demurrer is sustained. 
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Supreme Court of New York. 


Cooper v. Greevey & McE xraru. 
[From the N. Y. Tribune of August 7, 1845, where it appears as an Official Report. ] 


Any censorious or ridiculing writing, picture, or sign, made with a mischievous in- 
tent, towards government, magistrates, or individuals, is a libel. 


Ricuarp Coorer for plaintiff ; Wiir1am H. Sewarp and Concer 
for defendants. 


By tue Court, Jewerr, J. The first count of the plaintiff’s dec- 
laration is for publishing, and procuring to be published,in the New 
York Tribune, on the 29th day of November, 1841, a libel of the 
plaintiff, containing among other things, the following: 


“ At all events, having published the letter excepted to, as a matter 
of intelligence, without any sort of feeling toward Mr. Cooper but 
such as his conduct seemed to excite, we have at all times stood ready 
to publish cheerfully, any correction or contradiction, he might 
choose to send us. He chooses to send none—but a suit for libel in- 
stead. Sobeit,then. Walk in, Mr. Sheriff. There is one comfort 
to sustain us, under this terrible dispensation. Mr. Cooper will have 
to bring his action to trial somewhere. He will not like to bring it in 
New York—for we are known here: nor in Otsego—for he is known 
there.” 

Suitable innuendoes are alleged, showing that the defendants in- 
tended to apply the publication to the plaintiff, and concludes with 
an innuendo that the defendants, by that part of the publication, “ nor 
in Otsego—for he is known there,” meant that the plaintiff, in conse- 
quence of being known in the county of Otsego, was in bad repute 
there, and would not, for that reason, like to bring a suit for libel in 
said county of Otsego. 

The defendants have plead the general issue to the whole declara- 
tion, with several special pleas of justification. 'The second plea is a 
special plea in bar to the first count. It begins actio non, &c., because 
they say that before, and at the time of publishing those words, the 
defendants were editors and publishers of a certain public newspaper, 
published in the city of New York, known as the New York Tribune, 
which newspaper was published daily, and then and there called the 
New York Daily Tribune; and was also published weekly, and was 





k 
i 
re 
s 
9 
% 
p 
; 
% 
i 


api, Fal: . 28h 








16 Cooper v. Greeley. 


then called the New York Weekly Tribune; and the said defendants, 
as such editors and publishers, on the day in that respect mentioned 
in the said first count of the said declaration, published in the said 
newspaper, the said words concerning the plaintiff, the said words 
being only part of words so on that occasion published—all of which 
words published, &c. are as follows: 


‘Mr. J. Fennimore Cooper informs the public through the Albany 
Argus, that he has directed legal proceedings to be commenced 
against the Editors, Publishers, &c. of the Tribune and Evening 
Journal. So we are to catch it for publishing a letter from Fonda, 
detailing the proceedings at the late Circuit Court held there, in the 
case of J. Fennimore Cooper v. Thurlow Weed, and the People of 
New York v. James Watson Webb. Precisely what we have done 
to incur the pains and penalties of the law, we do not understand, 
but we doubtless shall when the Sheriff clutches and Mr. J. Fenni- 
more Cooper rains down upon us. Mr. Cooper tells the story at 
greater length, and puts in some excuses for his conduct in driving his 
own suit to a verdict by default on the second day of the term, in the 
face of a statement from Mr. Weed, that he was compelled to get out 
of the cars to attend the bedside of a dying daughter, and would be 
up the next day: but we do not see that he contradicts our corres- 
pondent on any essential point. At all events, having published the 
the letter excepted to, as a matter of intelligence, without any sort of 
feeling towards Mr. Cooper but such as his own conduct in the case 
seemed to excite, we have at all times stood ready to publish cheer- 
fully any correction or contradiction he might choose to send us. 
He chooses to send none—but a suit for libel instead. So be it, 
then. Walk in, Mr. Sheriff. There is one comfort to sustain us under 
this terrible dispensation. Mr. Cooper will have to bring his trial 
somewhere. He will not like to bring it in New York—for we are 
known here; nor in Otsego—for he is known there. We believe he 
has no resource left but to bring it in Montgomery County, among those 
who were the witnesses of, and sympathisers in, his late defeat by Col. 
Webb. That is rather inconvenient to us; but we feel confident of a 
fair trial and a good deliverance before any American Jury. So, Mr. 
Effingham, fetch on your bears!” 


The defendants in this plea then aver, that the plaintiff, before the 
publishing said words, to wit, on the 25th day of November, 1841, at 
Albany, caused to be published in the Albany Argus, a public news- 
paper, printed at Albany, a notice, (setting the same out,) charging on 
the defendants the publication of false statements; and the defendants 
aver that said words published by them were in reply to, and com- 
menting on said notice and they further aver that plaintiff at the 
time, and long before that time, to wit, for ten years, resided in the 
County of Otsego, and was known to many good and worthy citizens 
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of this State residing in said County; and being so known, he had 
acquired, and had, to wit, on the day of the publication of the said 
words last mentioned, the reputation there, of a proud, captious, cen- 
sorious, arbitrary, dogmatical, mialicious, illiberal, revengeful, and liti- 
gious man—-wherefore he was in bad repute in said County of Ot- 
sego; and the defendants averred, that by means of the said plaintiff 
being in such bad repute in the County of Otsego, he would not likes 
and did not like to bring an action against the defendants for words 
published by them, to trial in the County of Otsego: wherefore the 
defendants, being such editors, &c., published, &c., as they lawfully, 
&c. To which plea the plaintiff demurred, and assigned the follow- 
ing causes of demurrer to the second plea: 

I. That the matters therein contained, are not a justification of the 
words set forth in the first count. 

II. That the plea does not specify any act or acts of the plaintiff, 
nor state particularly any facts which show that the plaintiff was ever 
justly held in bad repute in the County of Otsego. 3 

lif. That the comments in that plea, with respect to the reputation 
of the plaintiff in the County of Otsego, are improper and insuffi- 
cient, to show that the reputation of the plaintiff in said County was 
ever bad. 

IV. That it does not appear with sufficient certainty, from said 
plea, that the reputation which it alleges the plaintiff to have had in 
in the County.of Otsego, was a consequence of his being known to 
the citizens of said County. 

V. The plea does not well and sufficiently aver the facts substan- 
tially alleged in the libel, to wit, that the plaintiff, at the time of the 
publication of the libelous words, was in bad repute in the County of 
Otsego, and that such bad repute was in consequence of his being 
known in said County. 

The first question in the examination of the case, as presented by 
the pleadings, is whether the first count of the declaration is good in 
substances Ifnot, it would follow that the second plea to it, whether 
good or bad, need not be examined for the purpose of giving judgment 
upon the demurrrer—as the rule is, that where the count is so defec- 
tive in its structure that a verdict will not cure it, the defendant on 
demurrer to the plea may fall back upon the count. Miller v. Max- 
well, 16 Wend. 9. 

It is attempted to be maintained that the count is bad on the ground 
that the words charged to have been published, are not libelous. The 
construction put on the libel by the plaintiff is, that it charges him 

Von. Il. 3 
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with being in bad repute in the County of Otsego, in consequence of 
being known in that County, and for that reason he would not like to 
bring a suit for libel in that County. How are these words of the 
supposed libel to be understood by the Court? It cannot be doubted 
but that it is the duty of the Court, in an action for a libel, to un- 
derstand the publication complained of in the same manner as others 
do, without any effort to find out loop-holes as the means of escape 
for the defendant for the offences charged. 


“ The construction which it behooves a Court of Justice to put on 
a publication which is alleged to be libelous, is to be derived, as well 
from the expressions used, as from the whole scope and apparent ob- 
ject of the writer.” Van Buren, Senator; Spencer v. Southwick, 
11 John. Rep. 592; Fiddler v. Delavan, 20 Wend. 57. 


It seems to me that the meaning of the words charged as imputed 
by the inuendo is plainly true. It may, perhaps, be admitted that 
the charge is not made in an open and direct manner, but ironically. 
Such expressions in a publication will not for that reason shield the 
publisher from the imputation of a libeler. The sting of the words 
in this case is in the imputation which it is alleged they carry—that 
the plaintiff had acquired in Otsego County a reputation so odious 
that he would not dare to risk a trial against the defendants for the 
offence charged, in that county, knowing enough of the influence of 
human actions justly to apprehend danger to himself from such trial 
there, for that cause. If I have rightly apprehended the true mean- 
ing of the words of the publication, the question follows: is such lan- 
guage with such meaning and application libelous, within the rule of 
law applicable to the action for a libel? The counsel for the defen- 
dants on the argument, although they did not admit that even such 
language could be considered libelous within what they pleased to de- 
nominate some modern definitions of libel, yet they undertook to 
show by argument and authority, that in the days of the late Chan- 
cellor Kent and Chief Justice Spencer, and their Associates, at a pe- 
riod of more than forty years gone by, the rule in regard to what 
words published amounted to a libel, had been greatly extended, and 
unjustly so. The definition complained of was said to have been 
submitted by the late Gen. Hamilton, and adopted by the Court in 
the case of the People v. Croswell, 3 John. Cas. 354, and approved 
by this Court in Steel vy. Southwick, 9 John. 215. The Court in the 
last case say, that 


“ A writing published maliciously, with a view to expose a person 
to contempt and ridicule, is undoubtedly actionable; and what was 





Cooper v. Greeley. 19 


said to this effect by the Judges of the C. B. in Villers vy. Moseley, 
(Wils. 403,) is founded in law, justice, and sound policy.” 

The opinion of the Court in the case of Riggs v. Dennison, (3 John. 
Cas. 205,) was to the same effect; and the definition of a libel, as 
.given by Mr. Hamilton in the case of the People v. Croswell, (3 John. 
Cas. 354,) is drawn with the utmost precision. Jt is a censorious or ridi- 
culing writing, picture or sign, made with a mischievous or malicious 
intent, towards government, magistrates, or individuals. 'To allow the 
press to be the vehicle of malicious ridicule of private character, 
would soon deprave the moral taste of the community, and render 


the state of society miserable and barbarous. In the case of Cropp 
v. Tilney, 3 Salk. 226, Holt Ch. J. said: 


“Scandalous matter is not necessary to makea libel. It is enough 
if the defendant induce an ill opinion to be had of the plaintiff, or make 
him contemptible and ridiculous. Any written slander, though merely 
tending to render the party subject to disgrace, ridicule, or contempt, is ac- 
tionable, though it do not impute any definite crime, punishable in the 
temporal Courts.” Chitty’s edit. Black. Com. 3 vol. 123, ch. 5. 


It was said on the argument, that,— 


“ Adopting Hamilton’s definition, it would not embrace the present 
libel. Itis not a censorious or a ridiculing writing. It reflects upon 
the plaintiff certainly, but not severely or censoriously, while it nei- 
ther affects nor betrays any sentiment of ridicule.” 


If the counsel’s admission that the imputed libel “ reflects” upon the 
plaintiff; although not severely, may be taken as evidence of the law, 
it strikes me that he has surrendered the point. The degree of cen- 
sure or ridicule contained in the writing, is no part of the definition. 
A  censorious or ridiculing writing toward an individual,” is defined 
to be a libel, “if made with a mischievous and malicious intent.” 
Censoriousness is defined by Walker to bea “a disposition to blame 
or condemn”—-“ the habit of censuring or reproaching;” and to “ re- 
flect.” In the fifth subdivision of his definitions, the same author de- 
fines it to be “to bring reproach—to reflect on—to cast censure o7° re- 
proach.” It would seem to me, that if a censorious writing, made 
with a mischievous and malicious intent toward an individual, is libel- 
ous, that a like writing, made with a like intent, reflecting upon an 
individual, although more or less severe, would be more or less libelous, 
But I do not think the rule requires any such aid. It is enough for 
me that I approve of the rule as settled, acted upon, and undevi- 
atingly adhered to for the last forty years by this Court. 

But it is objected, that the innuendo is not justified by the lan- 
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guage of the writing. However that may be, it is perhaps unneces- 
sary here to inquire: as, if bad, it could only be reached by special 
demurrer. The proper office of an innuendo is to apply the libel 
to the precedent matter; but it cannot be used to add or enlarge, ex- 
tend or change the sense of the previous words. And when the new 
matter stated in the innuendo is not necessary to support the action, 
it may be objected as surplusage—({1 Chitty Pl. Day’s edit. 3825) 
and so when it is attempted by an innuendo to enlarge the sense of 
the words. (2 Dane’s Ab. Am. Law, 596; Thomas v. Croswell, 7 
John. R. 270; Roberts v, Camden, 9 East. 93.) An innuendo may 
explain the meaning of the words—although it cannot enlarge it, 
without the aid of a colloquium: and a leading case on this point is 
where, in an action for slander, the words were, “he has burnt my 
barn;” and held that the plaintiff could not say, by way of innuendo, 
“my barn full of corn.” But if, in the introduction of the count, 
there had been an averment that the defendant had a barn full of 
corn, and that in a discourse about it the defendant spoke the words, 
an innuendo that he meant by his words the barn full of corn, would 
have been good. In such a case the innuendo would explain and 
apply the preceding parts of the declaration, by showing the defend- 
ant’s words were uttered in a conversation about the defendant’s barn 
fullofcorn. In Van Vechten v. Hopkins, 5 John. R. 226, Van Ness 
J. explains the innuendo of an averment, of a colloquium, and an in- 
nuendo. ‘The averment is to ascertain that to the count which is 
doubtfully expressed, and to add matter to make the doubtful thing 
clear: a colloquium shows the words were spoken in reference to the 
matter of the ayerment; and if an innuendo, is explanatory of the 
subject matter sufficiently expressed before. The averment of extrin- 
sic matter in this count, was for the purpose of showing that the libel 
was published, as it is expressly alleged to have been, “of and con- 
cerning the plaintiff.” | 

An innuendo is an averment that such a one means such a particular 
person—or that such a thing means such a particular thing ; and coupled 
with the introductory matter, it is an averment of the whole connected 
proposition, by which the cognizance of the charge will be submitted 
to the jury, and the cause of action appear to the Court. The ex- 
planation intended to be given by the innuendo here, of the words, 


“ Not in Otsego, (meaning the County of Otsego,) for he (meaning 
the said plaintiff) is known there, (thereby meaning that the said 
plaintiff, in consequence of being known in the county of Otsego, 
was in bad repute there, and would not for that reason like to bring a 
syit for libel in said county of Otsego,)” 





Cooper v. Greeley. 21 


it seems to me is not liable to the objection that it enlarges, adds, ex 
tends or changes the sense of the previous words; and whether the 
alleged libel was published of and concerning the plaintiff, and the 
true meaning of the words was as alleged by the averment and inuen- 
do or not, is a question of fact which it is the province of the jury 
and not of the Court to decide——5 John. Rep. 221; Goodrich v. 
Wolcott, 3 Cow. 531; Peake v. Oldham, Cowper Rep. 272-3; 2 BI. 
Rep. 961; Denter v. Taber, 12 John. 260. It is well settled, that 
where the slanderous charge may be collected from the words them- 
selves, or from the general scope of the publication, it is not necessa- 
ry to make any averment as to the circumstances, to the supposed 
existence of which the words refer. So when the libelous meaning is 
apparent on the face of the declaration, inuendos and averments are 
unnecessary; but if introduced, and not warranted by the subject 
matter, they may be rejected as surplusage. Croswell vy. Weed and 
others, 25 Wend. 621. 

It is made an objection that the pleader, after adopting the word 
repute, extends it to mean reputation; but the counsel made no at- 
tempt, as I remember, to point out the difference between the defi- 
nitions of the two words; and unless the distinguished American lexi- 
eographer has committed an error in that particular, the pleader in 
this case has not been guilty as supposed. The words reputation and 
repute, when used as suggested convey the same idea. 

-It was insisted in behalf of the defendants, that to render a publi- 
cation actionable, it must be “ defamatory.” If by this is meant the 
words must import a crime, (and in the connection in which the term 
was used, I am unable to discover what else was meant,) I have no 
hesitation to say that it was never extended to libel in this State, and 
has not been in England for the last one hundred and fifty years 
The first action for a libel found in our books of reports, was that of 
Riggs v. Denniston, 3 John. Cas. 198, decided in 1802. The late 
Chancellor Kent, then one of the Judges of this Court, in delivering 
the opinion of the Court, observed that the charges against the plain- 
tiff were clearly libelous, because they threw contumely and odium 
upon him in his character as a Commissioner of Bankruptcy, instead 
of holding them actionable as subjecting the plaintiff to the loss of 
his offices. And such has been the doctrine of this Court to this time. 
In Van Ness v. Hamilton, 19. John. Rep., Chief Justice Spencer 
said: 


« It may, however be observed in the outset, that there exists a de- 
cided distinction between words spoken and written slander. 'To maintain 
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an action in the former cause, the words must either have produced 
a temporary loss to the plaintiff, by reason of special damage sustain- 
ed from their being spoken, or they must convey a charge of some act 
criminal in itself, and indictable as such, and subjecting the party to 
an infamous punishment, or they must impute some indictable offence 
involving moral turpitude. ‘To maintain an action for a libel, it is 
not necessary that an indictable offence should be imputed to the 
plaintiff. Jf a libel holds a party up to public scorn, contempt and ridi- 
cule, it is actionable.” 

It is insisted by the defendant’s counsel that in the early stages of 
the law of libel, there was no distinction between verbal and written 
slander; that no action could then have been maintained for any 
words written, for which an action could not be maintained, if they 
were spoken—and the case of Thornly v. Kerry 4, Taunton 355, de- 
cided in the Exchequer Chamber, 1812, among others, to sustain that 
position has been cited by counsel. The action in that case was for 
a libel which charged the plaintiff Kerry with being a hypocrite, and 
with having used the cloak of religion for unworthy purposes. Kerry 
obtained a verdict against Thornly, and had judgment in the King’s 
Bench without argument—from which a writ of error was brought in 
the Exchequer Chamber and affirmed. Sir J. Mansfield, Ch. J., in 
delivering the opinion of the Court, stated that the words, had they 
merely been spoken, would not have been actionable; and while he 
expressly repudiated the distinction, which he admitted had prevailed 
for more than a century past between written and spoken scandal— 
yet as the rule of distinction had been so firmly established by some 
of the greatest names known to the law, and at least from a time as 
far back as Charles the Second—he could not venture to lay down at 
that day that no action could be maintained for any words written, 
for which an action could not be maintained if they were spoken. 

Assuming that at an early period of the law, before the art of 
printing was invented or perfected, the distinction betweén words 
spoken and written slander was not recognized—it may be seen, I 
apprehend, that there was then much less necessity for that distinction 
than subsequently, and especially in modern times, when the tenden- 
cy of the public press is so strong to licentiousness. It does not ap- 
pear tome that the rights of individuals to a good character are more 
than sufficiently defended by both the civil and criminal remedies 
which the law, as it has been established for the last century and a 
half, at least both in England and in this country, affords. Iam en- 
tirely satisfied that there is a well-founded distinction between written 
and spoken scandal, and am free to say that if I felt that this Court 
was at liberty to repudiate that distinction as a rule unsettled, public 
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policy would and should interpose. The rule is repeated in Starkie 
on Slander, 1 vol. Wendell 169. He says, after a review of the 
whole law, on the subject: 


“Upon the whole it may be collected that any writings, pictures 
or signs which derogate from the character of an individual by im- 
puting to him either bad actions or vicious principles, or which di- 
minish his respectability and abridge his comforts by exposing him 
to disgrace and ridicule, are actionable without proof of special dam- 
age; in short, that an action lies for any false, malicious and personal 
imputation effected by such means, and tending to alter the party’s situation 
in society for the worse; and so is the rule and distinction held in Mas- 
sachusetts.”—Clark v. Birney, 2 Pick, 112. 


The count being held to be good in substance, the next question 
presented is— 

Is the second plea good? It is objected that the charge of bad 
reputation should be justified by facts showing such reputation de- 
served; that such charge implies in its popular acceptation that the 
party charged has done something to bring himself into disrepute— 
and that a plea as general as the charge is bad; that it should state 
facts which, if proved, would make good the charge. The plea sets 
up, as a justification, that the plaintiff had the reputation in Otsego 
County, of a proud, captious, censorious, arbitrary, dogmatical, malicious, 
illiberal, revengeful, and litigious man, wherefore he was in bad re- 
pute; that by means, &c., without setting up any facts which show 
that the plaintiff had done any act by which such repute was deserv- 
ed. Suppose the charge had been that the plaintiff had the reputa- 
tion of having committed a particular crime: I apprehend that it 
would not be insisted on for a moment by any one that a plea as 
broad as the charge would avail the party. It would be unnecessary 
to set forth the necessary facts to show him guilty of the crime of 
which he had acquired the reputation. Otherwise it would require 
but a little effort on the part of the malicious to combine and put in 
jeopardy, if not to destroy, the reputation of any person, however 
pure it may be. The general rule is perspicuously stated at length 
by Spencer Ch, J., in Van Ness v. Hamilton 19 John. Rep. 349: 


“ A plea in bar of the plaintiff’s action must be certain to a com- 
mon intent; it must be direct and positive in the facts set forth, and 
must state them with all necessary certainty. 

“It is not correct to say that in a plea justifying a libel, because 
the subject comprehends multiplicity of matter, there may be gene- 
ral pleading to avoid prolixity.” 
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And again: 


+‘ The rule to which I allude is laid down in the case of J. Anson 
v. French, 1 Tenn. Rep. 748. Then the action was for a libel, 
charging the plaintiff with being connected and concerned with a 
gang of swindlers and common informers. The plea stated that the 
plaintiff had been dishonestly concerned and connected with, and was 
one of a gang of swindlers and common informers, and had also been 
puilty of defrauding divers persons with whom he had dealings and 
transactions, On demurrer to this plea, it was decided that it was 
bad on account of its generality; that it was contrary to every rule 
of pleading to charge the plaintiff with swindling without suspen: 
any instance of it; for whenever one person charges another wit 
fraud, he must know the particular instances on which his charge is 
founded, and therefore ought to disclose them.” 


In this case there is no charge made of an act, improper, immoral, 
criminal, or otherwise; but merely in the estimation of the public in 
the county named, his reputation is bad—that is his good name, cred- 
it or honor derived from public opinion was more or less lost or bad— 
and so at the time of the publication was held in public estimation. 
The charge implies no particular act committed by the plaintiff— 
The defendants justify the charge of the bad repute in which the 
plaintiff was held by averring that the plaintiff had the reputation of 
being proud, &c., wherefore he was in bad repute, &c., by reason 
thereof he did not like to try his suitin that county. I think the plea 
is sufficient. If not, I do not see that the subject matter of such de- 
fence could be at any time set up. How is it possible, in the nature 
of things, for the defendants to spread upon paper the particular 
manifestations of pride, &c., and prove that his public reputation was 
the consequence of them? General good or bad reputation of an in- 
dividual is the estimate in which it is held by public fame where the 
person is known. 

The third plea to the first count is the same in substance with the 
second, except it does not contain any averment that plaintiff had 
the reputation of possessing any particular traits of character by 
which it was held bad; but merely alleges the plaintiff’s residence, 
of being known there—and being so known, had acquired a bad re- 
pute among citizens there residing. 

This is more general than the second plea is, but I do not see but 
that it is sufficient. The plaintiff is not charged with the doing any 
act, or omitting to do any act, by which he is liable to a particular 
charge affecting him in his character, &c., in any manner: and of 
course the rule requiring the plea to set forth the particular acts of 
the plaintiff constituting the particular thing charged, is not applica- 
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ble to this defence. The libel merely represents the estimate which 
the public place upon the plaintiff’s general character. That is a 
fact not capable, generally, of being charged upon, or traced, as the 
result of any particular or general conduct of the party. It is pub- 
lic opinion charged. It may exist without any just foundation; but 
whether it is justly or unjustly formed, the ground of it is manifestly 
incapable of being put in issue: and J do not think that a party is 
called upon to set forth and prove the grounds of such public estimate 
of reputation, and much less, that such public estimate was correctly 
made, unless the party_is charged with a reputation of being guilty 
of some particular offence, or the neglect of some duty. In such 
case, the party making the charge should be held responsible for the 
truth of the charge—and the allegation and proof ef the reputation 
would not avail the accuser. 

The second count commences with the averment that the syllables 
“inhu,” followed by a dash, when they occur in the publication there- 
inafter set forth as follows to wit: “ inhu »’ were meant and in- 
tended by the said defendants for the word “inhuman;” and that the 
defendants, in using said syllables in the connection with the context, 
intended to convey, and did convey, the idea, that the plaintiff, on the 
occasion referred to in that part of the publication, had acted in an 
inhuman manner: and also, with the averment that the syllables “ un- 
gen,” followed by a dash, as follows, to wit: “ungen——,” when 
they occur in said publication, were meant and intended by the de- 
fendants, either for the word “ ungenerous” or “ ungentlemanly;” and 
that by using, &c., the syllables as last mentioned, meant and inten- 
ded to convey, and did convey, the idea that the plaintiff, on the oc- 
casion referred to in that part of said publication, had acted either in 
a most ungenerous or most ungentlemanly manner, and then sets out 
the following as the libel complained of: 





“« Knowing what we positively did and do of the severe illness of the 
wife of Mr. Weed, and the dangerous state of his eldest daughter, at 
the time of the Fonda trials in question—regarding them as we do— 
the jokes attempted to be cut by Fennimore over their condition— 
his talk of the story growing up from one girl to the mother and three 
or four daughters—his fun about their having the Asiatic Cholera 
among them, or some other contagious disease, &c., &c.—however 
it may have sounded to other ears, did sound to us rather inhu ; 
hallo, there! we had liked to put our foot right into it again, after all 
our tuition. We mean to say that, considering just the day before 
Mr. Weed had been choked by his counsel in surrendering at discre- 
tion to Fennimore; being assured by said counsel, that as the law is 
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now expounded and administered by the Supreme Court, he had no 
earthly choice but to bow his neck to the yoke, pay all that might be 
claimed of him, and publish whatever humiliation should be required 
—or else prepare to be immediately ruined by the suits which Fenni- 
more and Richard had already commenced, or were getting rcady 
for him. Considering all this, and how much Mr, Weed had paid, 
and must pay towards his subsistence—how keenly W. has had to 
smart for speaking his mind of him—we did not think that Fenni- 
more’s talk, at this time and place, of Weed’s family and of Weed 
himself, as a man so paltry that he would pretend to sickness in his 
family as an excuse to keep away from Court, and resort to trick af- 
ter trick, to put off his case for a day or two,—it seemed to us, con- 
sidering the present relations of the parties, most ungen there 
we go again!” 





And also counts upon the same words as are contained in the first 
count, alleged as another part of the said libel; and also it is alleged 
that another part of the said libel are in the following libelous words, 
&e.: 

“ Fennimore (meaning the said plaintiff) closed very effectively 
with an an appeal for his character, and a picture of the suffering of 
his wife and family—his grown-up daughters often suffused in tears, 
by these attacks on their father. Some said this was mawkish; but we 
consider it good, and think it told. We have a different story as to 
what the girls were crying for; but we wont state it, lest another 
dose of Supreme Court law be administered to us.” 


Thereby meaning that the said plaintiff, by some unworthy and 
disreputable conduct, was the cause of affliction and tears in his 
family. 

To this count the defendants plead actio non, &c., to so much of 
that part of the libel set out, firstly, therein as follows: “ knowing, 
&c.,” because the defendants say they were editors, &c., and the 
words constitute part of an article giving an account of plaintiff’s 
suit against defendants, tried at Ballston Spa, on the 9th December, 
1842—and that on such trial, plaintiff, in addressing the Jury in pres- 
ence of the Circuit Judge, holding said Court, spoke of and con- 
cerning one Thurlow Weed, and of an action before them had by 
plaintiff against Weed, for words published of plaintiff—and of and 
concerning proceedings therein, &c., held in and for Montgomery 
county, and of and concerning the non-attendance of Weed, and the 
cause thereof, and his motives therefor, and of and concerning his 
wife and the daughters of Weed, the words,following, to wit: 

“ That he, the plaintiff, did not believe any thing about the said 


Weed’s family being sick at the time when the said Circuit Court was 
held at Fonda; that he believed that he, the said Weed, falsely pre- 
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tended that his family were sick, to excuse himself from attending the 
trial of the said action, on that occasion; that the story of the sick- 
ness of so many of the family was improbable and absurd; that it 
was convenient and desirable for Weed to have an excuse of the 
sickness of his family on that occasion; that the story told by Weed 
of said sickness began with the alleged illness of only one girl, (mean- 
ing a daughter of said Weed,) and grew larger and larger, as suited 
the exigencies of Weed’s case, until it was represented that not only 
the daughter, but the mother and three or four daughters were 
sick; and that the plaintiff then and there derided and jeered the 
sickness of Weed’s family, by saying ironically that they must have 
had the Asiatic Cholera among them, or some other contagious dis- 
ease; and that they recovered speedily -from their illness when the 
said Circuit Court was passed; thatsaid Weed was a man so paltry 
that he would pretend to sickness in his family as an excuse to keep 
away from Court, and would resort to trick after trick to put off a 
case in which he was defendant, for a day or two: and defendants 
aver that at the time of such trial, Weed’s wife and children were 
sick, not of cholera, &c., and that Weed was, in consequence, detain- 
ed, these things being known to the plaintiff. Defendants aver that 
previous to said speaking, plaintiff had brought three actions against 
Weed, one against Hoffman and White—and two against all—in one 
of which (Weed defendant) plaintiff recovered $55, on 13th April, 
1842; in another against all, $87, on the 14th Sept., 1842; another no- 
tice for trials alone, that plaintiff had, on the Ist Dec., 1842, sued out 
three writs against Weed, White, &c., all prosecuted by R. Cooper, 
Attorney, &c., who had them in his possession and showed them, by 
plaintiff’s direction, to S. H. Hammond, counsel for Weed, who insis- 
ted that Weed should compromise, &c., who did submit matters be- 
tween plaintiff and himself to D. Cady, and agreed to sign and pub- 
lish what he should direct; all which was known to plaintiff when he 
addressed jury, &c., wherefore defendants published. Defendant 
ready to vérify and hear judgment.” 


The plaintiff demurred to this plea, and assigned various special 
causes of demurrer. Defendant joined in demurrer. The defen- 
dant’s counsel on the argument insisted that the count was bad, and 
that however the plea might be considered, the defendants were enti- 
tled to judgment. Iam of opinion that the count must be held good 
in substance under the principles above stated in regard to the de- 
murrer to the second plea to the first count—and that the only ques- 
tion is whether the plea is good. It is objected—first, that it is bad, 
for the reason that it does not profess to answer but part, only, of the 
libelous words set forth in that count, and leaves the rest wholly unan- 
swered. That objection must prevail, and the demurrer held to be 
well taken for that cause. Book v. Woodruff 6 Hill 421. It is well 
settled here, in the language of Mr. Justice Bronson, that 


“ Every plea in law must not only contain a good answer so far as 
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it professes to go, but it must answer the whole declaration or count 
to which it is pleaded. If the whole be not answered, the plaintiffs 
may demur, and the action will not be thereby discontinued, but the 
plaintiff will be entitled to judgment.” 


See, also, other cases there cited. 

The fifth and sixth pleas fall by the same objection. The plaintiff 
must have judgment upon the demurrer to the fourth, fifth and sixth 
pleas, and the defendants must have judgment upon the demurrer to 
the second and third pleas. Each party to have leave to amend on 


the usual terms. 
(Copy.) V. DENIO, State Reporter, 





English Court of Common Pleas—Michaelmas Term, 1844, 
GRINNELL v. WELLs. 


[From the 14 Law Journal Reports, Part IT., new series, for February, 1845. } 


PARENT AND CHILD—MASTER AND SERVANT—SEDUCTION. 


A father cannot maintain an action for the seduction of his daughter, unless there 
be a loss of her services to him. 


Where, therefore, the declaration alleged that the daughter was a poor person, main- 
taining herself; that she was debauched by the defendant, and thereby became 
unable to work and maintain herself, and that her father (the -plaintiff) was 
thereby forced to maintain her: Held, on motion in arrest of judgment, that the 
declaration was insufficient. 


Case. The declaration stated, that before and at the time of 
committing the grievances by the defendant thereinafter mentioned, 
and from thence until the time of her pregnancy and sickness therein- 
after mentioned, and of the plaintiff expending the moneys and in- 
curring the debts thereinafter mentioned, Alice Grinnell, the daugh- 
ter of the plaintiff, was a poor person, who maintained herself by her 
Jabor and personal services, and except by her labor and personal 
service, was not of sufficient ability to maintain herself, and was, 
during all that time, unmarried, and an infant under the age of 
twenty-one years, to wit, of the age of fourteen years; and at and 
during and after the time of her pregnancy and sickness, as therein- 
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after mentioned, and of the plaintiff expending the moneys, and in- 
curring the debts thereinafter mentioned, the said Alice was such a 
poor person, infant and unmarried, and was not of sufficient ability 
to maintain herself. Yet the defendant, well knowing the premises, 
but contriving to injure the plaintiff, and to compel him to maintain 
the said Alice, heretofore, to wit, &c., debauched and carnally knew 
the said Alice, whereby the said Alice became pregnant and sick 
with child, and so continued for a long time, to wit, for the space of 
nine months, then next following; at the expiration whereof, to wit, 
&c., she, the said Alice, was delivered of the child with which she 
was so pregnant, as aforesaid; by means of which premises the said 
Alice, for a long time, from the day and year first aforesaid hitherto, 
became and was unable to work or to maintain herself, which she 
might and otherwise would have done, and the plaintiff, so being her 
father as aforesaid, and being of sufficient ability to maintain the 
said Alice, was by means of the premises during all that time, forced 
and obliged, and necessarily did, at his own charges, maintain the 
said Alice; and also by means of the premises, the plaintiff was 
obliged, and did necessarily pay, lay out, and expend divers moneys, 
and incur divers debts, in the whole amounting to a large sum, &c., 
in and about the maintaining, nursing, taking care of, and curing the 
said Alice, and in and about the safe delivery of the said Alice, during 
the time she, the said Alice, was so unable to maintain herself as 
aforesaid, to the plaintiff’s damage, &c. 

At the' trial, before Williams, J., at the Gloucestershire Summer 
Assizes, the plaintiff had a verdict, with £200 damages. 

Talfourd, Serj., in Michaelmas term, 1843, moved to arrest the 
judgment. The declaration discloses no legal ground of action. It 
is defective for not alleging the loss of the daughter’s services by the 
plaintiff, in consequence of the act of the defendant. The mere re- 
lation of parent and child does not give to a parent a right of action 
for the seduction of his child. ‘There must also be the relation of 
master and servant, either actually or constructively. Dean v. Peel, 
5 East, 45; Satterthwaite v. Dewhurst, ibid. 47, n.; s. c. 4 Doug., 
315; Woodward v. Walton, 2 New Rep. 476; Bennett v. Alcott, 2 
Term Rep. 168; Russell v. Corne, 2 Ld. Raym. 1032; Postlethwaite 
v. Parkes, 3 Burr. 1878; Harris v. Butler, 2 Mee. & Wels. 539; s. c. 
6 Law J. Rep. (n. s.) Exch. 133; Blaymire v. Haley, 6 ibid. 56; s. c. 
9 Law J. Rep. (n. s.) Exch. 147; Maunder v. Venn, Moo. & Mal. 
323; Speight v. Oliviera, 2 Stark, N. P. C, 493. 
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[Maute, J. It appears to be assumed, by the person who drew 
this declaration, that the mere relation of father and child, would 
not give a right of action for the seduction of the child. The action 
is grounded upon the plaintiff’s having been necessarily put to ex- 
pense as the result of the defendant’s act.] 

There is no common law obligation binding a parent to support his 
child, or to pay the expenses occasioned | by her illness. Mortimore 
v. Wright, 6 Mee. & Wels. 482; s. c. 9 Law J. Rep. n. s. Exch. 158. 
In incurring the expenses mentioned in the declaration, the plaintiff, 
as far as the common law applies, must be taken to have been a mere 
volunteer. The obligation to maintain her can arise only upon the 
statute 43 Eliz. c. 2.s.7, as suggested arguendo in Postlethwaite v. 
Parkes. But the father of a “poor person, not able to work,” is no 
more liable to maintain such poor person, than any other of the rela- 
tions mentioned in the sections. The King v. Cornish, 2 B. & Ad. 
408; s.c. 9 Law J. Rep. M. C. 86. 

[Tivvan, C. J. It is stated in the declaration that the father was 
forced and obliged to, and necessarily did maintain the daughter. It 
must be taken upon this motion, in arrest of judgment, that all the 
necessary statements in the declaration, not traversed by the plea, 
were established in proof. There may have been an order of Justices 
upon the father to maintain his child.] 

So it was contended, in Satterthwaite v. Dewhurst, where the dec- 
laration was similar to the present; but the action was held not to be 
maintainable. It would be introducing a new principle, to held that, 
for any injury toa child,a father may maintain an action. Tres- 
pass, for beating the son, lieth not for the father. Gray v. Jefferies, 
Cro. Eliz. 55; Barham v. Dennis, ibid. 770; Robert Marys’ case, 9 
Rep. 113. There would otherwise he a double action—one by the 
child, and one by the father. If the present declaration can be sup- 
ported, then for any immoral act which a child voluntarily commits, 
occasioning thereby expense to the father, the particeps criminis will 
be liable to an action at the suit of the father. 

A rule nisi was granted, against which 

Sir T. Wilde, Serj. and Channell, Serj. showed cause, in Easter 
term last. The plea of not guilty only puts in issue the wrongful act 
of the defendant: all the other averments in the declaration must be 
taken to be proved. Spieresv. Parker,1 Term Rep. 141. It must 
be taken as proved, therefore, that, in consequence of the wrongful 
act of the defendant, the plaintiff was necessarily put to expense. As 
to the remark, that under the statute 43 Eliz. c. 2. s. 7, the relatives 
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are equally liable with the father to support the daughter, the answer 
is, that the declaration does not show that she had any other relatives 
upon whom the burden of supporting her child could be thrown. It 
was not necessary to allege in the declaration the means by which 
the plaintiff was forced and obliged. If the declaration were defec- 
tive for not stating the means, the defendant should have demurred to 
the declaration. Either, therefore, it must be assumed, that the plain- 
tiff was legally compelled, by an order of Justices, to maintain his 
sick child, or that he maintained her, being under an obligation to do 
so, which might have been enforced by legal process. He was not 
bound to wait for an actual order of the Justices. In either case he 
is entitled to recover the expenses incurred by him as the necessary 
consequence of the wrongful act of the defendant. In Hall v. Hol- 
lander, (4 B. & C. 662; s. c. 4 Law J. Rep. K. B.,) which was an ac- 
tion of trespass by a father, for an injury done to his infant son, Bay- 
ley J. says: “In this case it was proved that the father did not ne- 
cessarily incur any expense: if he had done so, I am not prepared to 
say that he could not have recovered upon a declaration describing, 
as the cause of action, the obligation of the father to incur that ex- 
pense.” ‘This has been done in the present case. Satterthwaite v. 
Dewhurst, where the declaration was similar to the present, is the 
only authority against the plaintiff; but the report of the case is 
short, and the judgment unsatisfactory, no reference being made by 
the Court to the argument in support of the declaration. At the 
time that case was decided, the doctrine of the intendment of all ne- 
cessary matters in support of a declaration, was not so well established 
as it now iss The father is bound to maintain his child. Hunt y. 
Wotton—Sir T. Raym. 259. The liability of the father is not taken 
away, although the sickness of the child has been occasioned by her 
own misconduct. Rippon v. Norton, Cro. Eliz. 849. The defendant 
has committed a wrongful act, which of itself would not give a right 
of action to the father, unless he were damaged in consequence; but 
here there has been both damnum, viz. the debauching the daughter, 
and injuria, viz. the expense to which the father has been thereby 
put. Thus the stopping up a highway, is a wrongful unlawful act, 
for which every private individual is entitled to maintain an action 
if he has thereby sustained particular injury. $ 
Talfourd, Serj. contra. The Judges have been astute to discover 
grounds upon which to support actions of this kind. It is strange, 
then, that no such action appears ever to have been maintained, 
without an allegation of loss of service. It has invariably been held, that 
it has been the relation between master and servant, which alone has 
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given the former the right to the action. The fallacy on the other 
side lies in asserting that incontinence is a wrongful act: doubtless, it 
it is an immoral, an irreligious, a wicked act, punishable by ecclesias- 
tical law; but it is not punishable by the common law of England: 
it is not, therefore, legally speaking, a wrongful act; there has been 
no damnum, evenif there had been injuria to the plaintiff: this dis- 
tinguishes it from the case suggested, viz. the obstruction of the high- 
way, for which obstruction, wrongful in itself, an indictment will lie, 
independent of any injury occasioned thereby to any individual. If 
the obligation imposed by the statute 43 Eliz., be the ground of an 
action, any injury to any one of the parties named in the 7th section, 
son, grandson, mother, or father, which compelled a relation to main- 
tain them, would give to such relation a right of action in respect of 
the consequential damage to himself. In Hunt v. Wotton, and in 
Hall v. Hollander, the act complained of was a wrongful act of tres- 
pass to the child. Here the child was a consenting party; and, as 
observed by Lord Mansfield, in Satterthwaite v. Dewhurst, “it 
appears very extraordinary that any action should lie to a person on 
account of incontinence between two others.” Cur. ado. vult. 

The judgment of the Court was now delivered by 

Tinpat, C. J. The question in this case arises on a motion in ar- 
rest of judgment, and is this: whether a father can maintain an ac- 
tion on the case for the seduction of his daughter, who is unable to 
allege in the declaration the loss of his daughter’s services, by reason 
of the defendant’s wrongful act. The declaration in this case con- 
tains no allegation of the loss of the services of the daughter, but in- 
stead thereof alleges that the daughter was a poor person, maintain- 
ing herself by her labors and personal services, and not of sufficient 
ability to maintain herself otherwise: and, after stating that the de- 
fendant debauched her, and that she was delivered of a child, and 
thereby became unable to work or maintain herself, alleges, as the 
gravamen of the plaintiff, that he being her father, and being of sufli- 
cient ability to maintain his said daughter, was by means of the pre- 
mises aforesaid, obliged, and necessarily did, at his own charges main- 
tain his said daughter, and did necessarily pay large sums of money 
in and about the maintenance and nursing of the said daughter, during 
the time she was unable to maintain herself. And the question be- 
comes this: whether the want of the allegation of the loss of the 
services is supplied by the substitution of the before recited allega- 
tion. ‘The foundation of an action by a father to recover damages in 
an action against the wrong-doer, for the seduction of his daughter, 
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has been uniformly placed, from the earliest times hitherto, not upon 
the seduction itself, which is the wrongful act of the defendant, but 
upon the loss of the services of the daughter, in which service he is 
supposed to have a legal right or interest. Such is the language of 
Lord Holt, in Russell v. Corne, and such the opinion of the Court in 
the earlier case of Gray v. Jefferies, with reference to an action by 
a father for personal injury to his child, which stands precisely on the 
same footing. See also 2 Lutw. 1497. It has therefore always been 
held, that the loss of service must be alleged in the declaration, and 
must be proved at the trial, or the plaintiff must fail. It is an inva- 
sion of the legal right of the master to the service of his servant, that 
gives him the right of action for beating his servant; and it is the in- 
vasion of the same legal right and no other, that gives the father the 
right of action against the seducer of his daughter. The distinction 
is most clearly and pointedly put by the Court in Robert Marys’ case, 
where it is said, “if my servant be beat, the master shall not have an 
action for this battery, unless the battery is so great, that by reason 
thereof he loses the service of his servant; but the servant himself, for 
every small battery, shall have an action; and the reason of the dif- 
ference is, that the master has not any damage by the personal beating 
of his servant, but by reason of a per quod, viz. per quod servitium, 
&c. amisit; so that the original act is not the cause of his action, but 
the consequent upon it, viz. the loss of his service is the cause of his 
action.” No precedent in an action for seduction has been brought 
before us, (except those of Harris v. Butler and Blaymire v. Haley, in 
both which cases the declarations were held bad,) in which there 
has not been an allegation of the loss of service to the father; and the 
struggle has always been at the trial to give some proof either of ac- 
tual service, or of the implied relationship of master and servant. And 
in the case of Dean v. Peal, where the loss of service was alleged in 
the declaration, but where the proof at the trial was only this, that 
the daughter was in the service of another person at the time of the 
seduction, without any intention of returning to her father’s house, 
but that upon her seduction she came home and was maintained by 
her father during her illness; the action was notwithstanding held 
not to be maintainable. Now, this case is in evidence prg@fsely what 


the present case isin pleading—the pleading on the record, and , 


therefore affords a direct authority for the position, that where there 
is the absence of any allegation of loss of service to the father, al- 
though there may be an allegation of his being compelled to pay the 
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expense arising froma wrongful act, it is nevertheless not maintain- 
able. Upon the ground therefore set forth on the record, we do not 
feel ourselves warranted in giving judgment for the plaintiff, as we 
think the declaration discloses no legal wrong to the plaintiff, no inva- 
sion or violation of his legal rights. Indeed, many observations sug- 
gest themselves against the soundness of the argument on which the 
plaintiff relies. In the first place, if the liability to support the daugh- 
ter under the statute of Elizabeth forms a ground of action per se, in- 
dependent of any service, it would seem scarcely credible, as the 
statute of Elizabeth was passed long before any of the cases above 
referred to, that the difficulty of the proof of service, either actual or 
implied, which has occurred in so many cases, should not have been 
avoided and answered, by framing the declaration, like the present, 
upon the legal liability of a father to maintain his daughter under the 
statute. In the next place, if this ground of action is available in the 
case of seduction of a daughter, it is equally so in the case of every 
beating of a son, whether his services be lost or not. And upon this 
supposition, the beating of a son, at whatever advanced age, and al- 
though altogether emancipated from the father’s family, would form a 
ground of action at the suit of the father, if called upon under the 
statute to maintain the son. And still further this anomaly would 
follow, that as the father is only liable under the statute to maintain 
his daughter when he is of swacient ability so to do, and as the dam- 
ages recovered by the father, when he brings the action, are confess- 
edly not limited to actual expenditure of money, but he may recover 
damages according to the aggravation of the particular case, the right 
of action to recover compensation would be confined to persons of 
ability to maintain their daughters, and denied to the poorer orders of 
the community—a result that would be most unreasonable. We 
therefore think, for the reasons above given, that the cause of action 
as stated on this record, is insufficient, and that the rule for arresting 
the judgment must be made absolute, 


Rule absolute. 











Circuit Court of the United States—District of Ohio, July Term, 1845. 


Brooks & Morais v. Bicknent & Jenkins. 


PATENT—ASSIGNMENT-—EXTENSION. 


Under the act of 1836, the renewal of a patent-does not enure to the benefit of the 
assignee, unless by the terms of the assignment, such benefit was secured. 


A general assignment conveys only an interest during the term for which the patent 
was granted, 


Any other construction would defeat the expressed object of the law authorizing a 
renewal of the patent. 


[Extract From THE Opinion or Junge McLean, in nis Cuarce To THE JuRY IN THE 
ABOVE CASE—FURNISHED FOR THIS JOURNAL ON REQUEST. | 


“ A question is made whether the assignment of the patent by the 
the original patentee, does not, on the renewal of it, enure to the 
benefit of the assignee.” 


By the 11 sec. of the act of the 4th of July, 1836, a “ patent is 
made assignable in law, either as to the whole iuterest, or any indi- 
vidual part thereof,” &c., “which assignment is required to be re- 
corded in the patent office, in three months from the execution 
thereof.” The 18th sec. of the same act, which authorizes, on the 
conditions stated, a renewal of the patent, provides, that “the benefit 
of such renewal shall extend to assignees and grantees of the right 
to use the thing patented, to the extent of their respective interest 
therein.” 

If the question turned upon these two provisions, and no reference 
were had to the interest assigned, and the object of the government 
in granting a renewal of the patent, the renewal would seem to enure 
to the benefit of the assignee. Such was my impression on an appli- 
cation for an injunction in the above case, at Chambers, as appears 
from the 154th page of the fourth number of the Western Law 
Journal, vol. i. This question, however, was not involved in the 
point then under consideration. The patent had been assigned in 
part only. The remarks were made incidental and without exa- 
mination; and I am now convinced that the view, rather intimated 
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than expressed, in its broadest sense, and without qualification, is not 
sustainable. 

Before the act of 1836, patents were renewable only by applica- 
tion to Congress. But in the 18th sec. of the above act, the Secre- 
tary of State, the Solicitor of the Treasury, and the Commissioner of 
Patents, were constituted a Board to grant renewals of patents on 
the conditions and in the mode provided. And,” the section pro- 
vides, “if, upon a hearing of the matter, it shall appear to the full 
and entire satisfaction of said Board, having due regard to the pub- 
lic interest therein, that it is just and proper that the term of the 
patent should be extended, by reason of the patentee, without neg- 
lect or fault on his part, having failed to. obtain, from the use and sale 
of his invention, a reasonable remuneration for his time, ingenuity, 
and expense bestowed upon the same, and the introduction thereof 
into use, it shall be the duty of the Commissioners to renew and ex- 
tend the patent,” &c. 

From this provision, it is clear, that the right of renewal is limited 

_'to the patentee, whether he retains or has sold his invention. The 
remuneration contemplated by the statute, as having been received 
“from the use and sale of the invention,” embraces the case where 
the entire patent has been sold or assigned. Now, if the benefit of 
the renewal, in such a case, shall enure to the assignee, how much is 
the patentee benefitted. The renewal was granted on his applica- 
tion and at his expense; and the object of the law, in authorizing a 
renewal, is to give to the patentee “a reasonable remuneration for his 
time, ingenuity and expense.” It is plain, therefore, that if the as- 
signee realize the benefit of the renewal, the object of the law is de- 
feated, and the solemn action of the Board is worse than useless, 
Nothing could be more inconsistent or preposterous, than the action 
of a Board constituted of high functionaries of the government, and 
vested with powers to make the above inquiry, and to extend the pa- 
tent, at the expense of the patentee, if all the benefit of such exten- 
sion shall result to the assignee, and this too under the express inten- 
tion of remunerating the patentee. Where the assignment of the 
patent is only in part, the principle is the same, the difference being 
in the degree of interest only. 

The same section, it will be observed, which gives the ground on 
which the patent shall be renewed, makes the provision in behalf of 
the assignee: and can it be supposed that Congress intended by this 
provision to defeat the intention of the renewal, so plainly expressed 
and provided for in the same section? No known rule of construing 
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statutes can sustain this view; and the force of this view is not weak- 
ened by any of the considerations suggested. It may be admitted 
that Congress had power to prescribe any conditions which they 
deemed proper, on the renewal of the patent. Congress had power, 
unquestionably, to refuse a renewal. The inquiry is not what Con- 
gress had power to do, but what they have done. 

The assignment transferred only the interest expressed on its face. 
No right, beyond the term named in the original patent, was con- 
veyed by the assignment, unless so specified. But it is said that the 
assignee had ground to expect, when the patent expired, that he, in 
common with others, would have a right to use it; and that to deny 
him this right would be unjust. When he purchased the patent, in 
whole or part, he knew, or at least must be presumed to have known, 
that the patent could be renewed by Congress, and as a prudent man, 
he should have provided for such a contingency, in his contract of as- 
signment, and what, under a renewal, would be a just provision in be- 
half of the assignee. For the time of the patent, he has not only 
had the right to use the machine, but to sell the invention to others. 
Now no hardship results to the assignee from the renewal, unless he 
has a machine in operation which is necessarily suspended by the ex- 
tension of the patent. The assignee could not claim, on any sup- 
posed ground of hardship, any thing beyond the use of the machine 
or machines he may have in operation, at the time of the renewal of 
the patent. But, under the construction claimed for the assignee, he 
not only takes the use ‘of the machine, if the assignment was a gene- 
ral one, but the entire beneficial interest in the renewed patent. 
Such a construction is in direct opposition to the declared intention 
of the act. 

In some cases, where the patent has been extended by act of Con- 
gress, the right to use the machine, as in the case of Oliver Evans, 
was secured to purchasers; but in other cases no such right was re- 
served. Nothing, therefore, can be inferred favorable to the preten- 
sions of the assignee from the special acts of Congress: and if, in 
every case, Congress had reserved to the assignee the right to use the 
thing patented, it would not sustain the claim of the assignee to the 
extent as now urged. There is no precedent or usage in the govern- 
ment, which goes to strengthen such claim. It must depend, wholly, 
upon the Ist section of the act of 1836; and, as has been shown, the 
construction contended for would go to defeat the obvious intention 
of the statute. 

Some other interpretation of the section must be given, which shall 
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make it consistent with itself, and effectuate the intention of the 
Legislature; and this can be done without difficulty. By the 18th 
section, ‘+ the benefit of the renewal is extended to the assignees of the 
patent to the extent of their interests therein.” Now where the as- 
signment provides, that in the event of a renewal of the patent, the 
same interest shall be continued to the assignee, the above provision 
gives a legal effect to it. 

As before remarked, the assignment of the patentee being general, 
would only transfer an interest during the patent; and if it had been 
special, of the same interest, should the patent be renewed, there 
would be no legal transfer of the renewed patent, had not such an 
interest been protected by the 18th section. Without this provision, 
the assignment might have been continued on agreement to convey; 
but it would not have been a legal conveyance of the patentee’s 
right. He could not convey a legal title to that which was not in 
use; and from this it will be perceived that full effect is given to the 
assignment under the above section. This, it appears to me, is a 
fair construction of the statute. It harmonizes the provisions of the 
statute, and gives effect to the intention of the parties. The act of 
1836 gives no authority to renew a patent, except for the benefit of 
the patentee. Consequently, where the entire patent has been as- 
signed, if the assignee has the full benefit of the extension, there can 
be no renewal. If this had been the view of Congress, they would 
have saidso. They would have provided, that where a patent had 
not been assigned, it might be renewed. But they have said no such 
thing. The provision for renewal extends, as well to a case where 
the patent had been assigned, as where it had not been. 

The policy of the statute isa benign one. Its design is to foster 
genius and reward merit. Nothing can be more notorious than the 
poverty of great inventors. The few exceptions that may be named, 
show the generality and truth of the remark. Men, whose minds are 
excited by the hope of discoveries, do not accumulate property. Ab- 
sorbed by the highest mental operations, they naturally become in- 
different to every thing else. They remain poor, while their inven- 
tions add prosperity, wealth and glory, to their country. It is said 
that the inventor of the gas lights of London, was a pennyless wan- 
derer on the walks of that great city, which his genius had lighted. 
Fulton and many others might be named as the greatest benefactors 
of the ages in which they lived, but who were almost destitute of the 
means of living. ‘This was known to the Congress of 1836, and the 
above act was provided to deal justly, if not liberally, with inventors. 
In proportion to the poverty of these men, would be the necessity to 
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sell and transfer their inventions; and this, often before their value 
had been fully ascertained. The act intended to provide for such 
cases. Some may call it a munificent act; but with much greater pro- 
priety it may be denominated an act of justice. Such, then, is the 
character and object of the act. Its policy is national.’ But, if the 
claims of the assignee be sustained, this policy must be disregarded 
and overthrown, and this, to secure the rights of assignees, who may 
have no other merit than that which arises from the possession of 
means to purchase and speculate on the fruits of genius. It would 
indeed be singular, if such a motive were found in an act having in 
view the benefit of inventors. This would disregard the avowed 
intention of the act, and would sacrifice the greater to the lesser in- 
terest, and, as I think, does not necessarily follow from a full and fair 
construction of the act. 


Messrs. Wriecut, Corrmn, & Miner, for plaintiffs, and Messrs. 
Watker and Gatioway for defendants. 





SELECTIONS FROM 2 STORY’S REPORTS. 


Admiralty. The Courts of the United States, in the exercise of 
their admiralty and maritime jurisdiction, are exclusively governed 
by the legislation of Congress, or, in the absence thereof, by the 
general maritime law; and no State can, by its local legislation, nar- 
row or enlarge such jurisdiction. 

The power given by the Constitution of the United States to Con- 
gress, to regulate commerce with foreign nations, and among the 
several States, includes the power to regulate navigation with foreign 
nations, and among the States, and is an exclusive power in Congress, 
which may be exercised with or without positive regulations. 

Congress, by conferring the admiralty and maritime jurisdiction 
upon the Courts of the United States, have, by implication, adopted 
the maritime law, inasmuch as such law is the law of the admiralty 
jurisdiction, until modified by Congress. 

In a lien for supplies or repairs to a domestic vessel, the Admiralty 
Jurisdiction depends upon the local law of the particular State where 
they are made; but questions of lien upon a foreign vessel are gov- 
erned by the general maritime law, and not by the local law of any 
State. The Bargque Chusan, 456. 
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Appropriation of Payments. Where money is paid by, or received 
for a debtor by his creditor, the debtor may appropriate it to the pay- 
ment of whatever debt he pleases; if he omit to appropriate it, the 
creditor may apply it to the satisfaction of whatever demand he 
pleases; if neither party apply it, and various debts be due, the Court 
will make appropriation thereof, according to the equity of the case. 

This right of appropriation exists only between the original par- 
ties; and, therefore, it was held, in this case, that the assignee of A 
could not insist, that money in the hands of B belonging to A, should 
be applied in discharge of the mortgage. Gordon v. Hobart, 244. 


Bankruptcy. Where the property of a bankrupt is attached on 
mesne process, before proceedings in bankruptcy are instituted, if he 
obtain a discharge before any judgment is rendered in such suit, it is 
pleadable as a bar to that very suit, and will prevent the attaching 
creditor from completing his attachment by a judgment. Ex parte 
Foster, 132. 

By a decree of bankruptcy, all the property and rights of proper- 
ty of the bankrupt are devested from him, and vest in the assignee as 
soon as one is appointed; and such decree relates back to the time of 
the petition; consequently, pending the proceedings in bankruptcy, 
before or after the decree, an attaching creditor will not be permitted 
to proceed in his suit against the bankrupt to trial and judgment, be- 
cause there can be no party defendant properly before the Court. Jb. 

Property, which comes to a person seeking the benefit of the Bank- 
rupt Act, by descent, or as distributee, in the intermediate time be- 
tween his filing his petition and his being declared a bankrupt, pass- 
es to the assignee as a part of the assets of the bankrupt. Ez parte 

‘ewhall, 360. 

Where the Bankrupt Act speaks of a conveyance or transfer by a 
debtor “in contemplation of bankruptcy,” it does not necessarily 
mean, in contemplation of his being declared a bankrupt under the 
statute, but in contemplation of his actually stopping his business, be- 
cause of his insolvency and incapacity to carry iton. Arnold v. May- 
nard, 300. 

It seems, that a person who has been declared a bankrupt, under 
the late act of Congress, may enter into business and hold property, 
subject to the contingency of obtaining a discharge. In the matter of, 
Grant, 312. 

The Court has no authority to order an allowance toa bankrupt for 
the support of himself and family; but the assignee may make such * 
allowance, not exceeding the sum of three hundred dollars; and he 
may also allow the bankrupt any reasonable sum for taking charge of 


the property. 6. 


Bill of Exchange. By the law of England, it seems, that a prom- 
ise to accept a non-existing bill of exchange, even though it be taken 
by the holder upon the faith of that promise, does not amount to an 
acceptance of the bill, when drawn in favor of the holder. But it 
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has been held otherwise by the Supreme Court of the United States. 
Russell v. Wiggin, 213. 


Carriers, Common. No person is a common carrier, in the sense 
of the law, who is not a carrier for hire. It is not necessary that the 
compensation should be a fixed sum; it is sufficient if it be in the na- 
ture of a quantum meruit, enuring to the benefit of the owners. Nor 
is it necessary that the goods or property should be entered upon a 
freight list, or the contract be verified by any written memorandum; 
although both may be important ingredients in ascertaining the true 
understanding of the parties, as to the character of the bailment.— 
Citizens’ Bank v. Nantucket Steamboat Co., 16. 

Where a certain charter, incorporating the Nantucket Steamboat 
Company, granted a right to run a steamboat “for the transportation 
of merchandise,” and the master thereof being intrusted with a cer- 
tain sum of money in bank bills, lost it, or never duly delivered it, it 
was held, that the term * merchandise” does not apply to mere evi- 
dences of value, such as notes, bills, checks, policies of insurance, and 
bills of lading, but only to articles having an intrinsic value, in bulk, 
weight, or measure, and which are bought and sold; and that, in or- 
der to render the company liable, it must be clearly proved that they 
had held themselves out to the public as common carriers of bank 
bills forhire; and that they had authorized the master to contract on 
their account, and not on his own, for the carriage thereof, which, in 
the present case, was not established by proof. Ibid. 


Checks. The characteristics which distinguish checks from bills of 
exchange, are, that checks are always drawn on a bank or banker; 
that they are payable immediately on presentment, and without days 
of grace; that they are not presentable for acceptance, but only for 
payment, The want of due presentment of a check, and of notice of 
the non-payment thereof, only exonerates the drawer in so far as actual 
damages have thereby resulted to him. In the matter of Brown, 502. 

A check is an appropriation of the drawer’s funds in the hands of 
the banker to the amount toereof, and consequently the drawer has 
no right to withdraw them before the check is paid. bid. 


Collision. A collision between two ships on the high seas, whether 
it results from accident or negligence, is, in all cases, to be deemed a 
peril of the seas, within the meaning of a policy of insurance. Hale 
v. Washington Ins. Co., 176. 


Construction. Penal Statutes must be strictly construed, and are 
never extended by implication. Andrews v. U. S., 203. 

Statutes levying taxes or duties, on subjects or citizens, are to be 
construed most strongly against the government, and in favor of the 
subjects or citizens, and their provisions are not to be extended by 
implication beyond the clear import of the language used. U.S. y. 
Wigglesworth, 369. 

Von. III. 6 
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Copyright. An abridgment, in which there is a substantial conden- 
sation of the materials of the original work, and which requires in- 
tellectual labor and judgment, does not constitute a piracy of copy- 
right; but an abridgment consisting of extracts of the essential or 
most valuable portions of the original work is a piracy. Folsom v. 
Marsh, 100. 

An author of letters or papers of whatever kind, whether they be 
letters of business, or private letters, or literary compositions, has a 
property, and an exclusive copyright therein, unless he unequivocally 
dedicate them to the public, or to some private person; and no per- 
son has any right to publish them without his consent, unless such 
publication be required to establish a personal right or claim, or to 
vindicate character. J bid. 


Felony. At Common Law, the civil rights of a party, injured by 
a felonious act, are only suspended until the rights of the government 
to punish it criminally have been satisfied. But a verdict and judg- 
ment thereupon are conclusive, as to the fact, in a suit upon any col- 
lateral matter connected therewith. Ocean Ins. Co. v. Fields, 59. 


Freight. Where freight was made payable “on delivery of the 
cargo at the port of Velasco,” It was held, that until such a delivery, 
no freight could accrue; and that the master should have landed the 
cargo, and secured his lien for freight by placing it in the hands of 
his agent for the benefit of the owners, but subject to the freight.— 
Arthur v. Schooner Cassius, 81. 


Gift. In equity, gifts of personal ornaments or jewelry, made by 
a husband to his wife, for her sole and separate use, will be good 
against his personal representatives, in case of his death; but not 
against his own power to reclaim them during his life, nor against the 
right of his creditors to take them in satisfaction of their debts. In 
the matter of Grant, 312. 


Insolvent Law. No State insolvent laws can discharge the obliga- 
tions of any other contracts made in the State, than those which are 
made between the citizens of that State. Springer v. Foster, 383. 


Insurance. If the master of a vessel set sail on a voyage, with a 
crew in such a state of intoxication, as disables them at the time for 
the proper performance of the ship’s duty, and any disaster arise 
therefrom; 2 seems, that any loss from that disaster would not be re- 
coverable from the underwriters, under the common form of policics 
of insurance. U, S. v. Hunt, 120. 


Jeitison. In case of Jettison of Goods, their value is generally to 
be estimated at their prime cost, or original value; or, if the vessel 
have arrived at her port of destination, at their value at such port.— 
Rogers v. Mechanics’ Ins. Co., 173. 
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Lien. By the common law, licns exist only in cases where the 
party, entitled thereto, has either actual or constructive possession of 
the goods; but in the maritime law, and in Equity, they exist inde- 
pendently of possession. Ex parte Foster, 132. 

By the general maritime law, material men have a threefold reme- 
dy for supplies and materials furnished to a foreign ship; Ist, against 
the vessel; 2dly, against the owners; 3dly, against the master; and 
neither remedy is displaced, except upon proof that an exclusive cred- 
it was given to one of the parties, or to the vessel. The Barque Chu- 
san, 456. 

The lien of material men upon the vessel must be enforced within 
a reasonable time after the debt is due, or it will not avail against a 
bona fide purchaser, without notice. Ib. 


Patent. Congress has power to pass an act, which operates retro- 
spectively to give a patent for an invention already in public use; 
but no act will be construed to operate retrospectively, unless such a 
construction is unavoidable. Blanchard v. Sprague, 164. 

The application of an old process to produce a new result, is not a 
patentable invention; there must be, also, some new process or 
mode. But the production of an old result by a new process is pat- 
entable. Howe v. Abbott, 190. 

The recording within three months, according to the Statute, is 
merely directory; and any subsequent recording of an assignment 
will be sufficient to pass the title to the assignee, except as to inter- 
mediate bona fide purchasers, without notice. Brooks v. Byam, 525. 

Where the plaintiff, in the specification of his patent, described his 
invention to be “a new and useful improvement,” whereas, in fact, it 
consisted of a combination of several improvements, distinctly set 
forth in the specification; Jt was held, that the patent was good, not 
only for the combination, buat for each distinct improvement, so far as 
it was his invention, and that the descriptive words were to be con- 
strued in connection with the specification. Pitts v. Whitman, 609. 

It is immaterial whether an assignment of a patent, offered in evi- 
dence, was recorded before or after the suit was brought. Jb. 


Salvage. The general rule in the Admiralty, in cases of derelict, 
is to allow one moiety of the property saved to the salvors; but this 
allowance may be enlarged by the circumstances of a particular case, 
where the services performed are of an extraordinary nature. Sprague 


v. One Hundred Barrels of Flour, 195. 


Sheriff. At the common law, if a sheriff seize goods on execution, 
and go out of office before the sale thereof is completed, he may pro- 
ceed to sell them. Kent v. Roberts, 592. 


Time. By the Constitution of the United States, every bill takes 
effect as a law, from the time it is approved by the President, and 
then its-effect is prospective and not retrospective. In the matter of 


Joseph Richardson, 571. 
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The doctrine, that, in law, there is no fraction of a day, is a mere 
legal fiction, and is true only in respect to cases where it will promote 
right and justice. Jb. 


Verdict. A verdict will not be set aside, in a case of tort, for exces- 
sive damages, unless it clearly appear that the jury committed some 
gross and palpable error, or acted under some improper bias, influ- 
ence, or prejudice, or have totally mistaken the rules of law by 
which the damages are to be regulated. Whipple v. Cumberland 


Manufacturing Co., 662. 





DEATH OF JUDGE STORY. 


Diep, on Wednesday evening, the 10th of September, 1845, at 
his residence in Cambridge, Joseru Srory, onc of the Justices of the 
Supreme Court of the United States, and Dane Professor of Law in 
Harvard University. His disease was stoppage of the intestines, or 
intestinal strangulation, the same disease which caused the death of 
Hugh S. Legare, Attorney General of the United States, at Boston, 
in 1843. He was born in 1780, was graduated at Harvard Univer- 
sity in 1798, was appointed by Mr. Madison to the Supreme Bench 
in 1811, and by the the Corporation of the University to the Dane 
Professorship of Law, in 1829, and died at the age of 65 years. 

But what a life of labor has been crowded into this short space— 
short, comparatively, in duration, but long almost beyond example, if 
measured by results. To have discharged, in the consummate manner 
he has done, for thirty-four years, the severe functions of a Judge of the 
highest Court in this nation, and the most august in the world, might 
not only satisfy the decpest sense of duty, but even the loftiest ambi- 
tion of any man. The judicial opinions delivered by Judge Story on 
the Circuit, fill twelve volumes. Those pronounced at Washington 
would fill nearly as many more. And then look at his other labors. 
For sixteen years he has been at the head of the first Law School in 
the country—made such chiefly by the fact of his being at its head; 
and nearly one thousand pupils, scattered over the whole Union, will 
mourn the loss of one of the most delightful of Teachers. But scarcely 
the half of his labors are yet enumerated. To say nothing of his 
miscellaneous writings,—consiting of Orations, Addresses, Contribu- 
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tions to Reviews and Encyclopedias, which would fill several vol- 
umes,—his works on Jurisprudence make almost a library of them- 
selves, Shortly after his admission to the Bar, he published his 
excellent work on Pleading. Before his appointment as Professor, 
he prepared his notes to Abbott on Shipping, which form a treatise 
in themselves; and also his edition of the Laws of the United States, 
not a work of great brilliancy, but of much labor and great utility. 
After his appointment to the Dane Professorship, and to carry out 
the noble views of its illustrious founder, he commenced a series of 
Commentaries, cut short, alas! before completion—but already amount- 
ing to twelve volumes, embracing the vast-and comprehensive subjects 
of the Constitution, Conflict of Laws, Equity Jurisprudence, Equity 
Pleading, Bailments, Agency, Partnership, Promissory Notes, and 
Bills of Exchange. These works form not only the highest American 
authority on each particular subject, but many of them have been re- 
published in Europe, in various languages, and have made Judge 
Story the friend and correspondent of the most distinguished Euro- 
pean Jurists. In fact, it is not so much the language of eulogy, as of 
simple truth, to say, that he died the most learned Jurist of the age. 

And if we turn from the Judge, the Teacher, and the Author, to 
the man, we behold one, whom to know was to love. If ever the 
term, fascinating, would be appropriate for a man, it might be ap- 
plied to him. His conversational powers were unrivalled, and made 
him emphatically the centre of any circle in which he moved. He 
could be grave without tediousness, gay without frivolity,and witty 
without satire. His vivacity was inexhaustible. To see him when 
not at work, one might suppose he never did work, so completely 
did he abandon himself to the spirit of the hour. In early life he 
embraced the Unitarian faith, as taught by his great classmate, Cuan- 
NING, and was a deeply religious man. 

Ihad written thus far, when I received the following proceedings 
of the Suffolk Bar. The speech and resolutions of Mr. Webster 
leave me nothing more to say. 

Meetne or THE SurroiK Bar. The memberrs of the Suffolk Bar 
assembled on the 12th inst. at 10 o’clock, in the U. S. Circuit Court 
Room, in Boston, to pay appropriate honors to the memory of Joserx 
Srory, L.L.D., late Associate Justice of the Circuit Court of the 
United States. Chief Justice Lemven Suaw, of the Supreme Court, 
was called to the Chair, and in a few words feelingly mentioned the 
cause of the sad assemblage. Mr. Wussrer addressed the Chair in 
substance as follows: 
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We have just heard from you, sir, a confirmation of the solemn 
fact, which we had previously heard through other channels of intel- 
ligence, and which has drawn together the whole Suffolk Bar, and all 
conneeted with the Courts of this County, to testify their sense of the 
loss which they have sustained. It has drawn from his retirement 
that venerable man (Judge Davis) whom we all respect and honor, 
who was for thirty years the associate of the deceased upon the Bench. 
It has called here another Judge, (Judge Purnam,) who has retired 
from a seat upon that Bench on which you preside, and who was him- 
self once the instructor of him whose loss we mourn. ‘The members 
of the School over which he lately presided, the friends with whom 
he was associated in public or in private life, have come here to-day. 
One sentiment only prevails among all, a sense of profound grief— 
But all of him is not dead. With all our sense of the irreparable 
loss, we feel that he still lives among us, in his spirit, in his recorded 
wisdom, and in the decisions of authority which he has pronounced. 
“ Vivit, enim, vivelque semper; atque etiam latius in memoria hominum, 
et sermone, versabitur, post quam ab oculis recessit.” 

Mr. Chief Justice, the loss is not felt alone among this Bar, or in the 
Courts of this Commonwealth; but it is felt in every Bar and in every 
Court in the Union. It is not confined to this country nor to this con- 
tinent. He had a wider range of reputation. In the High Court of 
Parliament, in every Court of Westminster Hall, in every distin- 
guished Judicature in Europe, in the Courts of Paris, of Berlin, of 
Stockholm, and of St. Petersburgh, in the Universities of Germany, 
Italy, and Spain, his authority was received; and all, when they hear 
of his death, will agree that a great luminary has fallen. He has in 
some measure repaid the debt which America owes to England; and 
the mother can receive from the daughter, without humiliation and 
without envy, the reversed hereditary transmission from the child to 
the parent. By the comprehensiveness of his mind, and by his vast 
and varied attainments, he was most fitted to compare the codes of 
different nations, and comprehend the results of such research. 

His love of country was pure, and he regarded justice as the great 
interest of man, and the only foundation of civilization. On this 
foundation he has built his fame, and united his own name with that 
of his country. It was to constitutional law that much of his atten- 
tion was directed, and in the elucidation of which he was _pre-emi- 
nent. “ Ad rempublicam firmandam, et ad stabiliendas vires, et sanand- 
um populum, omnis ejus pergebat institutio.” 

But it is unnecessary for us this day to speak in detail of his public 
or judicial services. That duty will remain for us to perform, and it 
will no doubt be executed in a manner worthy of the occasion. Still, 
in the homage that will be paid to him, there is one tribute which 
may well come from us. We have seen him and known him in pri- 
vate life. We can bear witness to his strict uprightness and purity of 
character; his simplicity and unostentatious habits; the ease and affa- 
bility of his intercourse; his great vivacity amidst the severest labors; 
the cheering and animating tone of his conversation, and his fidelity to 
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his friends; and some of us can testify to his large and systematic 
charities, not dispensed in a public manner, but gladdening the hearts 
of those whom he assisted in private, distilling happiness like the 
dew of heaven. 

His labors were all subservient to his great object, judicature.— 
“ C'est en vain que Von cherche a distinguer en lui la personne privée et 
la personne publique; un meme esprit les anime, un meme objet les réunit ; 
Phomme, le pere de famille, le citoyen, tout est en lui consacré a la gloire 
du Magistrat.” 

Mr. Chief Justice, one may live as a conqueror, a king, or a mag- 
istrate, but he must die asa man. ‘The bed of death brings every 
man to his pure individuality ; to the intense contemplation of the deep- 
est of all relations, the relation between-the creature and his creator, 
This relation the deceased always acknowledged. He reverenced the 
Scriptures of Truth; he received from them this lesson, and submitted 
himself in all things to the will of Providence. His career on earth 
was well sustained. To the last hour of his life, his faculties remain- 
ed unimpaired, and the lamp went out at the close undimmed, and 
without flickering or obscurity. His last words which were heard 
by mortal ears were a fervid supplication to his Maker to take him to 
himself. 


Upon concluding his remarks, which occupied about thirty min- 
utes, Mr. Webster presented a series of resolutions, which were 
unanimously adopted, after a few remarks from Hon. Joun Davis, of 
Boston, for thirty years an associate of Judge Srory, on the bench 
of the Circuit Court. Some of them are as follows: 


Resolved, That the members of the Suffolk Bar have learned with 
deep regret the death of the Honorable Joseph Story, one of the 
Justices of the Supreme Court of the United States, and Dane Pro- 
fessor of Law in Harvard University. 

Resolzed, That we acknowledge, with the liveliest gratitude, the 
vast debt which we and our whole country owe to his labors and ser- 
vices as a Judge. He was elevated to the bench in early manhood, 
and his judicial life was prolonged to a period almost unexampled in 
the annals of the common law. The wisdom of the selection was 
immediately indicated by the distinguished ability which he display- 
ed, and each succeeding year has added splendor and extent to his 
judicial fame. He moved with familiar steps over every province 
and department of jurisprudence. All branches of the law have 
been illustrated and enlarged by his learning, acuteness, and sagacity, 
and of some he has been the creator. His immortal judgments con- 
tain copious stores of ripe and sound learning, which will be of ines- 
timable value in al! future times, alike to the judge, the practitioner, 
and the student. We, too, who have had such ample opportunities 
of witnessing his judicial presence, can give our emphatic tribute of 
admiration to the gentle dignity with which he administered the law, 
to his untiring industry, his firm impartiality, his uniform courtesy and 
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recognition of the rights of all who approach him, his quickness and 
tact in the despatch of business, the readiness with which he applied 
his vast learning, and his humanity in the treatment of those towards 
whom he was called upon to direct the powers and frowns of the law. 

Resolved, That in regarding the deceased as an author, Jurispru- 
dence mourns one of her greatest sons—one of the greatest, not only 
among those of his own age, but in the long succession of ages—whose 
fame has become a familiar word in all lands where the law is taught 
as a science; whose works have been translated and commented on in 
several of the classical languages of the European continent; and 
have been revered as authorities throughout the civilized world. It 
was his rare lot while yet alive to receive, as from a distant posterity, 
the tribute of foreign nations to his exalted merit as a jurist. 

Resolved, That we mourn his loss as a teacher of Jurisprudence, who 
brought to the important duties of the Professor’s chair the most ex- 
uberant learning, the most unwearied patience, a native delight in 
the great subjects which he expounded, a copious and persuasive elo- 
quence, and a contagious enthusiasm, which filled his pupils with 
love for the law, and for the master who taught it so well; who illu- 
mined all his teachings by the loftiest morality, and never failed to 
show that whosoever aspired to the fame of a great lawyer, must be 
also a good man, 

Resolved, That we recall with gratitude and admiration his charac- 
ter as a man and a member of society. We have seen and felt the 
daily beauty of his life. We honor his memory for his domestic vir- 
tues, his warm affections and generous temper, the purity, elevation, 
and simplicity of his life and conversation, and the spontaneous sym- 
pathy which gave so cordial a charm to his looks, his tones, and his 
greetings. ‘The approach of age never chilled the impulses of his 
heart, nor deadened his interest in life. We respect, too, his activi- 
ty of mind, the literary attainments which his systematic industry 
enabled him to acquire, and the unaffected conscientiousness which 
made him so ready to assume and so prompt to discharge the com- 
mon duties of life. 

Resolved, That the death of one so great as a Judge, as an Author, as 
a Teacher, and so good as a man, is a loss which is irreparable to the 
bar, to the country, and to mankind. 





